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Dear Ladies and Gentlemen,

I would like to present to you the sixth issue of Legal Barometer – a civil 
initiative for periodic monitoring, analysis and evaluation of the situation 
and development of the legal order in Bulgaria. The project is implemented 
by the Center for Legal Initiatives Association with the support of America 
for Bulgaria Foundation. The team comprises lawyers experienced in the 
area of legislation and legal practice, university professors, PhD students 
and law students from Sofia University St. Kliment Ohridski.

So far we have presented five issues of Legal Barometer comprising 
the periods January – June 2010, July – December 2010, January – 
June 2011, July – December 2011, January – June 2012, respectively. 
They are available on the web page of the Center for Legal Initiatives:  
www.cli-bg.org.

The methodology for conducting the survey represents a system of indica-

about the project
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tors of predominantly quantitative character for monitoring and evalua-
tion of key components of the legal order: the activity for creation of legal 
provisions by the National Assembly and by the bodies of the executive 
authority; constitutional and judicial control over the laws and bylaws; in-
terpretative activity of the supreme courts; implementation and applica-
tion of European Law; practice of the European Court of Human Rights.

The sixth issue of Legal Barometer continues the survey of the situation 
and development of the legal order by covering the period July – Decem-
ber 2012. It provides data about the monitored indicators, analysed in a 
comparative manner as regards previous periods.

The topic of the issue is: Practice of the European Court of Human Rights 
and Situation of Human Rights in Bulgaria.

Our special guest for this issue is Мrs. Daniela Dokovska – Chairperson of 
the Supreme Bar Council and we would like to thank her for the support 
and the expressed standing.

Finally, I would like to thank again to our partners from the America for 
Bulgaria Foundation.

Daniel Valchev
Project Manager
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Ladies and Gentlemen,

I consider it a privilege to be invited by Legal Barometer as guest of the 
issue. I have been following this citizens’ initiative from the moment it first 
appeared as I believe it is very useful.

The theme of the practice of the European Court of Human Rights in 
Strasbourg and the situation of basic rights in Bulgaria is always topical; 
it should always be in the focus of Bulgarian institutions as human rights 
must be guaranteed both by law and in daily practice.

In general the breaches of human rights have two sources – “bad law” 

guest of the issue
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and bad administration of justice.

When this concerns a regulatory issue, it must be resolved by amend-
ment to the effective legislation. In Bulgaria this either never happens or 
it takes years.

When there is bad law enforcement we should seek mechanisms to avoid 
recurrent breaches. This could happen through the interpretative activity 
of the supreme courts after analysis of the incorrect or contradictory court 
practice, through continuing education of the law enforcement authorities 
in the area of legal protection standards but also through suitable attesta-
tion to be reflected in the career development of the law enforcers. 

The Attestation Commission with the Supreme Judicial Council (SJC) 
should keep a public register in order to make clear all reasons for each 
judgment for unfair trial or for other breached rights by the judicial power 
authorities. The analysis of mistakes made due to lack of competence 
should be reflected on the career development of the magistrate. The 
contrary is a sign that the state tolerates the irresponsible breach of the 
rights of its citizens.

All of this requires us to follow daily the practice of the European Court of 
Human Rights (ECHR) and the judgments against Bulgaria as well as the 
cases related to friendly agreements and unilateral declarations should 
be analyzed professionally and competently. The analysis would indicate 
whether there are authorities of the judicial power with “relapsing” prac-
tices, whether there is “regionalization” of the breach of human rights, 
whether reasonable and responsible governing decisions are taken in or-
der to overcome the problems through training, discussions or in other 
manner.

Unfortunately, the specialized surveys in this area are conducted only by 
non-government human rights organizations. The state institutions do 
not undertake analyzing or summarizing the practice of the ECHR on the 
cases against Bulgaria.

It is a bad sign that the majority of decisions of the ECHR regarding Bul-
garia establish breaches related to the right of freedom and security 
(31%). No significant measures have been taken in this regard.
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The establishment of system problems related to the slow jurisdiction (Ar-
ticle 6 of the ECHRFF) and the lack of effective means of legal protection 
against this breach (Article 13 of the ECHRFF) is also a bad sign and it 
resulted in the issuance of the two pilot judgments against Bulgaria in 
2011. The implemented legislative changes in order to overcome these 
system problems are without any doubt a good step but the quality of 
the adopted regulations (in the Judicial Power Act and the Liability of the 
State and Municipalities Act) seems problematic. The reasons for delayed 
justice should be sought in the different work load of the magistrates as 
well – a matter which remained unsolved by the previous SJC and which 
should be solved with priority by the acting SJC.

As regards the slowness of the pre-trial procedure we are yet to see the 
negative effect of the revocation of Chapter 26 of the Penal Procedure 
Code. In 2012 without any second thoughts the Parliament restored the 
so called “permanent defendant” by additionally adopting a number of 
regulatory changes, which delay the overall development of the penal pro-
cedure – the power of the prosecutor to protest the sentence and the 
judgment even if they are issued in compliance with his demands, the 
opportunity to protest and appeal against the instruction of the reporting 
judge to return the case to the stage of pre-trial procedure, etc. In this 
manner the members of the National Assembly satisfied the departmen-
tal interests of the prosecution by neglecting the requirement for conduct-
ing the procedure within reasonable term of duration.

In contrast, “in order to accelerate the procedure” the legislator provided 
the Supreme Court of Cassation with the opportunity to try as first and 
last instance the defendant who has been acquitted by all previous in-
stances, which is beyond qualification from the view point of the cassation 
powers and the right to fair trial. This is done, even though Bulgaria was 
already sentenced by the ECHR for similar even less serious breach of the 
Cassation Court (the case Penev vs. Bulgaria). With the intervention of the 
legislator the mistake of the court turned into a mistake of the law.

Enactments such as the Special Intelligence Means Act, the Electronic 
Communications Act, the Execution of Punishments and Detention Act 
and the rules for its application, etc. are not compliant with the practice 
of the ECHR. 
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These examples indicate that the legislation is chaotic and contradictory 
in the sensitive sphere of human rights. There is no state strategy for 
overcoming the problems, which is due not only to lack of appreciation of 
their significance and to incompetence but also to lack of political will. I 
am certain in my statement that civil rights are not a priority of those who 
govern Bulgaria.

I hope that the discussion organized by Legal Barometer will be an impe-
tus to the creation of overall strategy for overcoming the regulatory and 
practical problems in the sphere of human rights.

I wish you success!          

Daniela Dokovska
Chairperson of the Supreme Bar Council 
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During the period July – December 2012 84 acts were promulgated 
at the State Gazette (Table 1) or 14 acts per month. Those 84 acts 
are as follows: 5 new, 59 acts for amendment and supplementa-

tion (ASA) and 20 ratifications. In comparison to the preceding 6-month 
period (January – June 2012) the National Assembly adopted 34 acts 
more. As regards the same period of the preceding year (July – December 
2011) the adopted acts are 16 more. 

ADOPTED ACTS

Period Total New ASA Ratifications

January - June 2010 71 6 43 22

July - December 2010 103 7 68 28

January - June 2011 88 9 55 24

July - December 2011 68 5 47 16

January - June 2012 50 9 25 16

July - December 2012 84 5 59 20

Table  1

Source: State Gazette; www.parliament.bg

In total in 2012 134 acts were adopted or 22 acts fewer than in 
comparison to 2011 and 40 acts fewer than in 2010. (Fig. 1). The 
decreased pace of the legislative activity is common in the last year of 
the mandate of the National Assembly. The number of new acts is almost 
similar – 14 for 2012 and 2011 and 13 for 2010. Based on the collected 
data for six consecutive 6-month periods it can be established that the 
average number of acts adopted within one six month period is 77. Thus, 
the number of acts adopted for a 6-month period by the 41st National 

i. legislative 
activity
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Assembly is lower than the average number of the acts adopted for a 
6-month period by the 40th National Assembly (90) and comparable to 
the average number of the acts adopted for 6 months by the 39th NA (79). 
There are more significant differences as regards the average number of 
the new acts adopted for a 6-month period – between 6 and 7 for the 41st 
NA and between 12 and 13 for the 40th NA.

1.2 Of the 5 new acts adopted during the current period, 1 regulates given 
matter by a separate act for the first time – The Act for Awarding People 
for Special Contributions to the Bulgarian State and Nation, 1 regulates 
in a new manner a specific area of public relations which were regulated 
earlier but the legislator has estimated that the changes are significant or 
numerous and therefore a new act is necessary – the Waste Management 

Figure 1 

Source: State Gazette; www.parliament.bg
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Act. The remaining 3 new acts regulate relations regarding the budget for 
2013 and their adoption was provided for by law – The Act on the Budget 
of the State Social Security for 2013, the Act on the Budget of the Na-
tional Health Insurance Fund for 2013, the Act on the State Budget of the 
Republic of Bulgarian for 2013.

For the six analyzed periods 41 new acts in total were adopted out of 
which only 12 or about 1/3 are related to the EU membership of Bulgaria.

1.3. In the period July – December 2012 the National Assembly adopted 
59 ASA. As in preceding surveyed periods these ASA actually amend and 
supplement fewer acts. In this particular case 59 ASA amend 52 acts 
(Table 2) as 6 of the acts were amended and supplemented by more than 
1 ASA (1 of them is amended and supplemented by 3 ASA). These are the 
Act on Export Control of Defense Related Products and of Products and 
Technologies with Dual Use, the Automobile Transportation Act, the Physi-
cal Education and Sport Act, the Fishing and Aquacultures Act, the Act for 
Access and Disclosure of the Documents and for Announcing Affiliation 
of Bulgarian Citizens with State Security and the Intelligence Services of 
the Bulgarian People’s Army, the Act on Family Child Benefits. Within the 
framework of the six surveyed periods this is the highest number of acts 
which were amended and supplemented by more than one ASA for one 
6-month period. Furthermore, for the first time an act was amended and 
supplemented by 3 separate ASA for only 6 months. This is the Automo-
bile Transportation Act.

1.4. In the current period the number of acts amended more than once 
(both by ASA and by transitory and final provisions of other acts) remains 
over 50% - 30 or over 57% of the acts (during the preceding period it was 
64%). For the remaining periods this number is 30 – 40%. The leaders in 
the second half of 2012 are the Social Security Code – by 5 amendments 
and supplements and the Automobile Transportation Act, the Road Traffic 
Act, the Social Security Act, the Spatial Development Act and the Purity of 
Air Act with 3 amendments and supplementations each.

1.5. The indicator of the number of acts which were also amended and 
supplemented during the preceding 6-month period shows deterioration 
as regards the first half of 2012. Then this number was 13 or over 50% 
of the amended acts and within the scope of this analysis 35 acts or 
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AMENDMENT AND SUPPLEMENTATION ACTS 

Period
No. of acts 

amended by the 
adopted ASA

No. of acts 
amended by 
more than 1 

ASA

No. of acts 
amended more 

than once

No. of acts 
amended durig 
the preceding 
period as well

No. of acts 
amended by TFP 
of the adopted 

acts

Total number of 
amended and 
supplemented 

acts

January - June  2010 39 4 13 69 108

July - December 2010 65 3 40 25 231 296

January - June 2011 52 3 22 38 158 210

July - December 2011 45 2 19 27 101 146

January - June 2012 25 0 16 13 138 163

July - December 2012 52 6 30 35 141 193

Table  2

Source: Ciela

67% of the amended acts were estimated. This indicates a return to the 
levels of 2010 and 2011 when this number was about 60-70%. When 
we add up the number of amendments and supplementations for the 
last two 6-month periods (January – June 2012 and July – December 
2012) the following examples stand out: the Social Security Code – with 
10 amendments and supplements, the Spatial Development Act – with 9 
amendments and supplements, the Road Traffic Act, the Tax and Social 
Security Procedure Code and the Purity of Air Act – with 6 amendments 
and supplementations, the Automobile Transportation Act and the Health 
Insurance Act – with 5 amendments and supplementations.

It is worth noting that the Social Security Code was amended 24 times in 
total for the last 3 years or 8 times a year on average. The Health Insur-
ance Act has been amended 21 times since 2010 or 7 times a year on 
average.
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1.6. The transitory and final provisions of the adopted 59 ASA provide for 
amendments and supplementations in 141 other acts. Together with the 
52 acts which they amend and supplement directly, the total number of 
the amended and supplemented acts in the period July – December 2012 
amounts to 193 or by 30 more than the first half of 2012. Thus, 1 ASA 
adopted within the framework of the current period amends and supple-
ments between 3 and 4 acts on average. Even though there is a decrease 
in comparison to the first half of 2012 when 1 ASA amends and supple-
ments over 6 acts on average, it is insignificant, particularly if we compare 
it to the data from the preceding analyzed periods when 1 ASA amends 
and supplements between 3 and 5 acts on average.

1.7. Since coming into effect the acts subject of this survey have been 
amended and supplemented 1325 times in total or 25 times each upon 
average duration of their effect 13 years (Table 3). This data is similar to the 
data about the preceding period when the adopted acts were amended and 
supplemented about 26 times each upon average duration of their effect 
of about 11 years. However, for the two 6-month periods of 2012 there is 
a significant increase as regards the data about the preceding surveyed 
periods when the adopted acts were amended and supplemented as fol-
lows: July – December 2011 – 19 times each upon average duration of 
their effect 12 years; January – June 2011 – 17 times each upon average 
duration of their effect – 11 years; July – December 2010 – 20 times each 
upon average duration of their effect – 8-9 years; January – June 2010 – 
20 times each upon average duration of their effect – 9 years.

1.8. In the period July – December 2012 the average annual number of 
amendments and supplementations of an act is 2,1. The data is again 
similar to that of the preceding periods: 2,1 – for the period January – 
June 2012 and January – June 2011; 2,6 – for the period July – Decem-
ber 2010; 2,4 for the period January – June 2010. This confirms again 
that the decrease of this indicator established for the period July – De-
cember 2011 (1,2 amendments and supplementations per act) has ran-
dom nature.

1.9. The observation about the increased pace of amendment of the leg-
islation in the last 5 years is strongly confirmed. Out of all 1325 amend-
ments and supplementations 1014 or 77% were made in the last 5 years. 
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Within the framework of six consequtive 6-month period this percentage 
remains over 70%.

During the current period the number of acts amended and supplemented 
10 times or more after 2005 decreased slightly – 39 out of 52 surveyed 
acts in total or 75% in comparison to 80% for the preceding period. For all 
surveyed periods the number of acts amended and supplemented 10 or 
more times after 2005 is over 60%.

1.10. In the second half of 2012 only 1 of the surveyed acts (52) was not 
amended and supplemented more than once annually. This is the Con-
sumer Loan Act. We need to point out that this act is relatively new – ef-
fective as of May 2010. During all surveyed periods until now the number 
of acts which were amended and supplemented more than once per year 
is steady above 90%.

1.11. During the surveyed period the number of acts amended and sup-
plemented in the very first year of their coming into effect increases again 
– 33 or about 64% of the surveyed acts. It is twice as high as regards the 
period January – June 2012 (32%). During the preceding period this num-
ber was as follows: 57% - July – December 2011; 42% - January – June 
2011; 65% - July – December 2010.

1.12. 12 of the acts adopted during the second half 2012 (64) were 
amended and supplemented prior to coming into effect or before their 
preceding amendment had come into effect. Examples that stand out in 
this respect are: the Commercial Registry Act and the Health Insurance 
Act – with 5 amendments and supplementations each prior to their com-
ing into effect or prior to their subsequent amendments coming into ef-
fect; the VAT Act – with 4 amendments and supplementations and the 
Social Security Code – with 3 amendments and supplementations prior 
to their coming into effect or prior to their subsequent amendments com-
ing into effect.
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1.13. The leader acts with the highest average annual number of amend-
ments and supplementations are the Social Security Code, the Health 
Insurance Act, the Tax and Social Security Procedure Code, the Spatial 
Development Act and the Excise Duties and Tax Warehouses Act. (Fig. 
2). As established in previous analyses the leader in this respect is again 
an act which in fact affects each Bulgarian family. During the preceding 
period this was the Health Act.

PACE OF AMENDMENT OF THE LEGISLATION

Period

Total No. of 
amendments 
and supple-

ments

No. of 
amendments 

from 2005 
until now

Average  
No. of 

amendments 
per year

Average  
No. of 

amendments 
per act

No. of acts 
amended in 
the 1st year 
of effective-

ness

No. of acts 
amended 
more than 

once a year

No. of acts 
amended 

10 and more 
times after 

2005

January - June 2010 777 565 2,4 19,9 23 34 26

July - December 2010 1237 900 2,6 19,0 43 60 41

January - June 2011 1035 757 2,1 16,5 22 47 42

July - December 2011 944 691 1,2 20,9 26 41 29

January - June 2012 648 482 2,1 25,9 8 24 20

July - December 2012 1325 1014 2,1 25,4 33 51 39

Table 3

Source: Ciela
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1.14. Among the acts with the fewest average annual number of amend-
ments and supplementations of the acts surveyed during the period are: 
the Act on the Liability of the State and the Municipalities for Inflicted 
Damages, the Organs, Tissues and Cells Transplantation Act, the Con-
sumer Loan Act, the Civil Aviation Act and the Administrative Breaches 
and Penalties Act. (Fig. 3). The small number of amendments and supple-
mentations of some of these acts is due to the narrow scope of public 
relations which they regulate – e.g. the Organs, Tissues and Cells Trans-
plantation Act. With other acts this is a matter of short period of effect 
– e.g. the Consumer Loan Act (effective since May 2010). With a third cat-
egory of acts the lack of high intensity of amendments can be explained 
with the lack of dynamics in the respective public relations – e.g. the Act 
on the Liability of the State and the Municipalities for Inflicted Damages.

Source: Ciela

Figure 2

Top 5 of The acTs wiTh The highesT average annual 
number of amendmenTs and supplemenTaTions of Their 

coming inTo effecT

The social security code

The health insurance act

The Tax and social security procedure code

The spatial development act

The excise duties and Tax warehouses act

7,2

5,4

5,4

4,8

3,6
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1.15. The data analysis as regards the deviations from the general rule for 
coming into effect of the acts (3 days following their promulgation at the 
State Gazette) indicates that 18 or about 28% of the adopted acts come 
into effect on the day of their promulgation at the State Gazette. There 
is an insignificant decrease as regards the preceding period when 30% 
of the adopted acts came into effect on the day of their promulgation. 
In general, the data on this indicator for the surveyed periods fluctuates 
between 20% and 40%, which confirms the conclusion that the legislator 
resorts to this deviation of the rule for coming into effect rather often.

In the current period 3 acts provide for reverse effect which is an increase 
in comparison to the previous period when only 1 act with reverse effect 
was adopted. Those 3 acts are: ASA of the Excise Duties and Tax Ware-
houses Act, ASA of the Energy Act and ASA of the Social Security Code. 
For all three acts it may be considered that the provision of reverse effect 
of the respecticve provisions is needed due to their delayed submission, 
respectively, adoption by the National Assembly. For instance, under the 
ASA of the Energy Act some of the provisions shall come into effect as of 1 
January 2012 and the draft act was submitted by the Council of Ministers 

Source Ciela: Сиела

Figure 3

Top 5 of The acTs wiTh The lowesT average annual number of 
amendmenTs and supplemenTaTions of Their coming inTo effecT

The act on administrative breaches  
and penalties

The civil aviation act

The consumer loan act

The Transplantation of organs, Tissues 
and cells act

The act for liability of the state and the 
municipalities for damages

1

0,9

0,7

0,4

0,7
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on 23 January 2012. The key reason for its submission was the neeed 
to implement European Directives and for this delay a penalty procedure 
was initiated as early as September 2011.

During the period 1 July 2010 – 31 December 2012 14 acts were ad-
opted which provide for reverse effect of all or some of their provisions. 
The analysis of the reasons giving rise to the necessity to provide for this 
deviation in the coming into effect indicates that only in 1 of the acts there 
is actual necessity to regulate again the relations which have occurred 
prior to the adoption of the act due to the conduct of specific policy in the 
respective sphere. This is the ASA of the Judical Power Act (SG, issue 1 of 
04.01.2011) which provides for the extension of the term of office of the 
associated judges in the events when it expires prior to the completion of 
the case at the respective judicial instance. It was provided for the provi-
sion to come into effect a year earlier when the term of office of the asso-
ciate judges was expiring. The reverese effect in this event obstructs the 
delay of the cases to occur opon changes in the judical panel. As regards 
the other 13 acts the reason for the implementation of the reverse effect 
was their delayed submission and/or adoption in the easily predictable 
situation of necessity to provide for specific date of coming into effect 
or necessary corrections in the acts due to omissions and imperfections 
which have occurred earlier. For instance, the ASA of the Family Code 
(SG, issue 100 of 21.12.2010) provides for reverse effect (as of coming 
into effect of the Family Code) of provisions regulating relations which the 
legislator has failed to regulate as of the moment of the coming into effect 
of the Code. The amendments to the tax and budget acts in the course of 
the budget year also provide for reverse effect as a general rule.

Very indicative of the poor planning of the legislative process are the 
events when the acts come into effect one or two days after their prom-
ulgation, i.e. wirhin the 3-day term. During the period 1 July 2010 – 31 
December 2012 3 there are three acts of that kind.

15 or about 23% of the acts adopted in the second half of 2012 provide 
for a period of coming into effect longer than 3 days – something which 
would provide an opportunity for their addressees to get acquainted with 
the rules for conduct contained in them. However, 3 of these acts, regard-
less of the fact that they regulate a longer vocatio legis, provide for some 
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of their provisions coming into effect as of the day of promulgation.

1.16. The average submission at the National Assembly of the draft acts 
to become acts during the surveyed period is 130 days. This term includes 
the period from submitting the draft acts to their final adoption at second 
reading. It is by 21 days longer than compared to the preceding 6-month 
period. The days of this indicator for all preceding surveyed periods vary 
between 80 and 120 days depending on whether during the respective 
period there is larger or smaller concentration of the “tabled” draft acts.

Again there are draft acts adopted with extreme urgency. The Amendment 
and Supplementation Act of the Automobile Transportation Act (SG, issue 
103 of 28.12.2012) was adopted 7 days after it was submitted at the 
National Assembly and the Amendment and Supplementation Act of the 
Transplantation of Organs, Tissues and Cells Act was adopted 19 days 
following its submission to the National Assembly. This is explicable con-
sidering the nature and scope of the proposed amendments – both draft 
acts are short and the proposed amendments are relatively indisputable. 
The amendments to the Automobile Transportation Act are related to ex-
tension of the term for implementation of the requirement for issuing tick-
ets from fiscal devices for the intercity and international transportation. 
The amendments to the Transplantation of Organs, Tissues and Cells Act 
are related to the implementation of the European requirements regard-
ing the standards for quality and safety of the human organs designated 
for transplantation.

1.17. For 16 or 28% of the adopted acts there are pending, i.e. not yet ad-
opted at second reading, draft acts for amendment and supplementation, 
which are at various stages of the legislative procedure. 8 of these draft 
acts were tabled immediately prior to the adoption of the respective act 
subject of this analysis. An example in this regard is the Penal Code with 5 
pending draft acts. Two of them were submitted after the last amendment 
to the Code in August 2012, namely in December 2012 and in February 
2013.

1.18. The data about the movants of the draft acts which became acts 
during the surveyed period indicates again that the Council of Ministers 
is the main movant of draft acts. It submitted 44.5 or about 70% of the 
drafts of the acts to be adopted whereas the members of the National 
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Assembly submitted only 18.5 or about 29% of them (the joint draft acts 
with a different movant are accounted for as ½ at both sources). Based 
on the six surveyed periods it is possible to outline the common distribu-
tion upon exercising legislative initiative between the authorized subjects, 
namely – the Council of Ministers submits between 70% and 80% of the 
draft acts and the members of the National Assembly between 20% and 
30% of them.

1.19. 22 of the 64 acts included in this survey (5 new and 59 ASA) or 
35% were subject of constitutional control since their adoption unitl now. 
The Constitutional Court issued 38 decisions on these 22 acts in total 
where 17 contain complete or partial consideration of the demands and 
in 11 decisions the demands were rejected. Provisions of 13 of the acts 
(20% of the surveyed acts) were announced as anti-constitutional. The 
data is fully comparable to that of the preceding period when 32% of the 
acts were subject of constitutional control and provisions of 24% of the 
surveyed acts were announced anti-constitutional. 8 or 13% of the acts 
were subject of constitutional control more than once where the leaders 
in this respect are the Penal Code with 6 decisions of the Constitutional 
Court, the Social Security Code with 4 decisions, the Health Insurance 
Act and the VAT Act with 3 decisions each. There is certain decrease as 
regards the preceding 6-month period when 20% of the acts were subject 
of constitutional control more than once but this data is compeletely com-
parable to the data for the period July – December 2011 – 12%.

1.20. The acts subject of this analysis provide for a total number of 773 
bylaws which differ in type and legal effect or about 13.1 bylaws per act 
on average (Table 4). This data is completely commensurate with the data 
about the preceding surveyed periods. Only for the period January – June 
2010 the average number of bylaws per act is slightly less than 10. For 
the remaining five 6-month periods the value of this indicator is over 10.
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1.21. The acts adopted during the surveyed period envisage 45 new by-
laws compared to 57 during the preceding period when fewer acts were 
adopted, however. 18 of the acts have increased the number of the by-
laws to their application. The examples which stand out in this regard are 
the Public Offering of Securities Act – 54 bylaws of which 2 new and the 
Fishing and Aquacultures Act – with 28 bylaws of which 6 new.

1.22. The number of the acts adopted during the surveyed period which 
provide for rules for their application and other bylaws simultaneously 
is 13 compared to 8 for the period January – June 2012. Considering 
the higher number of the acts adopted during the current period there is 
actually certain percentage decrease – from 24% during the preceding 
period to 20% during the current period. Not only does the Roard Traffic 
Act provide for simultaneous rules for its application and other bylaws but 
it is also among the ten acts with the largest total number of bylaws (42).

The act with the largest total number of bylaws is the Civil Aviation Act 

BYLAWS

Period Total number  
of bylaws

Average number  
of bylaws

Number  
of new bylaws

Number of acts 
with increased 

number of bylaws

Number of acts 
simultaneously 

with rules for  
application and 

other acts

January - June 2010 429 9,5 23 11 2

July - December 2010     808 + 11,2     50 + 15 13

January - June 2011     652 + 10,9 68 16 16

July - December 2011      535 + 10,7 77 12 8

January - June 2012      337 + 9,9 57 7 8

July - December 2012      773 + 13,1     45 + 18 13

Table 4

Source: Ciela
* The total number of bylaws does not include the structural rules of the authorities provided for by law. 
* In some instances the grounds for issuing bylaws are indicated rather generally, therefore, the total number of bylaws may be larger 
(this is indicated with a “+” sign).
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with 61 bylaws, followed by the Pubic Offering of Securities Act with 51 
acts and by the Social Security Act with 50 bylaws. (Fig. 4)

Source: Ciela

Figure 4

Top 10 of The acTs wiTh The largesT number of bylaws

The civil aviation act

The public offering of securities act

The social security act

The energy act

The Road Traffic Act

The spatial development act

The Bulgarian Identification Documents Act

The automobile Transportation act

The fishing and aquacultures act

narcotic substances and precursors control act

61

54

50

43

42

32

30

30

28

27

1.23. Within the surveyed 6-month period a total number of 103 draft 
acts was submitted to the National Assembly (without the ratifications). 
14 of them are drafts of new acts and 89 are drafts of ASA (Table 5). The 
number of the submitted draft acts is lower in comparison to the preced-
ing 6-month period when they were 112 (14 drafts of new acts and 98 
drafts of ASA) as well as in comparison to the period January – June 2011 
when they were 121 (6 drafts of new acts and 115 drafts of ASA). It is 
larger than during the period July – December 2011 when the number of 
the draft acts was 93 (20 drafts of new acts and 73 drafts of ASA). Based 
on several surveyed periods we may outline the following pace of legisla-
tive activity of the Council of Ministers and of the members of the National 
Asembly for a six-month period, namely, about 110 draft acts of which 13 
are drafts of new acts.
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On annual basis the number of submitted draft acts is as follows: 2010 – 
225 draft acts; 2011 – 214 – draft acts; 2012 – 215 draft acts (Fig. 5). 
Even though the number of the drafts of ASA is entirely commensurate for 
the three years, the number of drafts of new acts is almost twice as high 
in 2010 in comparison to the number of drafts of new acts submitted in 
2011 and 2012.

DRAFT ACTS SUBMITTED TO THE PARLIAMENT IN THE PERIOD JULY - DECEMBER 2012

Month Total New Acts ASA

July 27 1 26

August 3 0 3

September 16 1 15

October 19 5 14

November 25 5 20

December 13 2 11

Total 103 14 89

Тable 5

Source: www.parliament.bg
*The number of the draft acts does not include the drafts of acts for ratification. During the reviewed period the submitted ratifications 
are 13.

Figure 5

Source: www.parliament.bg 



25

Of the 103 draft acts submitted in the period July – December 2012, 
38 were adopted, 9 were rejected, 1 was withdrawn and 55 are still 
pending or are at various stages of the legislative procedure (Table 6). 
Of the adopted draft acts 25 are by the Council of Ministers and 13 were 
submitted by members of the National Assembly. This data as well as the 
data about the rejected and withdrawn draft acts (9 rejected draft acts 
and 1 withdrawn draft act by members of the NA and none rejected or 
withdrawn draft act by the Council of Ministers) confirms the conclusion 
that the Council of Ministers has the largest influence over the pace of 
legislative changes.

DEVELOPMENT OF DRAFT ACTS SUBMITTED IN THE PERIOD JULY – DECEMBER 2012

 Total Council of Ministers Members of 
the National Assembly

Adopted 38 25 13

Rejected 9 0 9

Withdrawn 1 0 1

Pending 55 26 29

Table 6

Source: www.parliament.bg
*The development of the draft acts submitted in the period July – December 2012 has been monitored up to 15 January 2013.
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Most important conclusions and recommendations:
1. Based on the observations of the legislation within six consequtive 6-month pe-
riods, there is a confirmation of the conclusion about the lack of stability and the 
unpredictability of the Bulgarian legal order due to the high degree of changeability 
of the legislative acts. This conclusion is further supported on two grounds. On one 
hand, the smaller number of acts adopted in 2012 does not result in improvement 
of the data of the separate indicators and in addition, in terms of percentages and 
even in absolute values most indicators demonstrate deterioration (e.g. number of 
acts amended and supplemented more than once, number of acts amended and 
supplemented by more than one ASA, number of acts amended and supplemented 
during the preceding period; total number of amendments and supplementations 
of the effectiveness of acts; number of acts amendned during the first year of their 
coming into effect).

On the other hand, there is an impression that indicators which showed decrease 
in the preceding period are now showing an increase. This instability of the posi-
tive changes during the separate periods provides reasons to characterize them as 
accidental and it does not allow outlining a common trend of improvement in the 
work of the legislator. Meanwhile, most negative observations and conclusions are 
confirmed unconditionally. Thus, regardless of the lack of complete comparability 
of the data, the facts accumulated within six surveys allow for the outlining of clear 
unfavourable trends.

It is impermissible to amend one act by 3 separate ASA within only 6 months, where 
two of them were submitted by the Council of Ministers. The Minister of the respective 
sphere should have a clear vision as regards the development of the sphere at least 
for the following 6 months.

2. There is a confirmation of the conclusion from the previous surveys that the 
Council of Minsters influences the condition and the development of the legislation 
to the largest extent.

3. There is a worrying trend for focusing amendments on the same areas and these 
are areas which affect the rights and interests of large groups of the population (e.g. 
the Social Security Code, the Health Insurance Act, the Spatial Development Act).

4. Quite frequently the legislator provides for the acts to come into effect on the date 
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of their promulgation in deviation from the general rule for coming into 
effect (3 days following promulgation). There are still acts providing for 
reverse effect of all or part of their provisions. In most instances the 
reverse effect is due to either bad planning of the legislative procedure 
and the delay in the adoption of the acts or to the necessity to correct 
imperfections which have occurred during previous legislative interven-
tions.
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AAs in preceding surveys the conclusions and commentaries on 
the quality of some more significant acts adopted within the 
reviewed 6-month period may be formally distributed into the 

following basic groups:

 Reforms and Acts – this group includes acts claiming (either ex-
pressly by the movant in the reasons or upon the public presentation 
and discussion or as a result of the nature of the proposed draft act) 
that they are establishing a legislative foundation for serious changes 
in certain sphere, which when analyzed turns out to lack sufficient 
reasoning.

 People or Rules – the analysis of this group includes acts which 
raise the question whether the legislator is governed by principal con-
siderations in performing its activity or rather by short term interests 
related to specific individuals or organizations.

 Laws and Rights – within this category we review acts which raise 
questions related to affecting civil rights.

 Other problems of the legislative activity – these are acts indicat-
ing various problems of the legislative activity such as: inconsistency 
of the legislator and imprecise legal technology; amendments to the 
law as a result of its default by the state authorities, etc.

2.1. Reforms and Acts

2.1.1. Act on Rewarding Individuals for Special Contribution to the 
Bulgarian State and Nation

ii. analysis of 
Several Key acts
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One of the new acts adopted within the reviewed 6-month period is 
the Act on Rewarding Individuals for Special Contribution to the Bul-
garian State and Nation (SG, issue 89 dated 13.11.2012).

This act is quite short – it consists of 6 articles only. The movant of 
the draft act is a group of members of the National Assembly but it 
was undoubtedly supported by the Council of Ministers. There are sev-
eral grounds for this conclusion. On the one hand, the act regulates 
separate powers of the Prime Minster and the Ministers as single au-
thorities and of the Council of Ministers as a collective authority. On 
the other hand the act has financial and budget dimensions – every 
year the State Budget Act provides for a total sum of the state awards. 
Third, the act revokes the previously existing regulation under the So-
cial Security Code about the pensions for special contributions. There-
fore, it will not be wrong to say that this act expresses the understand-
ing of the Government about the regulation of state awards.

Even though it does not contain an express claim for serious reform 
the Act on Rewarding Individuals for Special Contribution to the Bul-
garian State and Nation is of interest in this part of the survey as it 
derives from the idea for establishing a principally unified regulation 
of the awards for the citizens.

The establishment of common legislative regulation of the state 
awards should be supported. Until this act was adopted there were 
no common conditions and rules for awarding citizens under Bulgar-
ian legislation and such awards were granted on case by case basis 
by decree of the Council of Ministers. However, the Act on Rewarding 
Individuals for Special Contribution to the Bulgarian State and Nation 
establishes very scarce regulation with rather general formulations1 
which makes it referential to a large extent. In practice the situation 
prior to the adoption of the act has not changed significantly.

The act provides for three types of awards for special achievements – 
lifetime, periodical and single. The legislator gives new content to the 

1 For instance, according to the definition of the act “lifetime achievement” is “long term activity and achieved results 
which have contributed substantially to the development of the particular sphere”.
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term “award” which is already established in legal theory and practice 
and this content is typical of other institutes and terms. By way of defi-
nition the award is single payment, premium. Lifetime and periodical 
monetary amounts granted by the state may be compensations, aid 
and pensions (argument from Article 1 and §1, Item 13 of the Supple-
mentary Provisions to the Social Security Code). The key reason for 
the replacement of the pensions for special achievements regulated 
under the Social Security Code prior to the adoption of the Act on 
Rewarding Individuals for Special Contribution to the Bulgarian State 
and Nation is that they are not typical pensions as they are granted 
without any relation to the social security contributions of the person. 
This argument applies to personal pensions provided for under the 
Code and these provisions were not revoked.

Thus, the Act on Rewarding Individuals for Special Contribution to the 
Bulgarian State and Nation is an example of the lack of clear legisla-
tive concept. It creates the impression that the objective is to limit the 
pensions for special achievements in future and the Government may 
freely decide whether instead of a pension for special achievements 
(lifetime award) it should grant a periodical or single award.

2.1.2. Act for Amendment and Supplementation of the Higher Educa-
tion Act

With the amendments to the Higher Education Act (SG, issue 60 of 
2012, effective since 7 August 2012) the legislator extended by one 
year the opportunity of the higher education institutions to offer edu-
cation against payment (so called paid tuition). In 2010 the National 
Assembly gave option to the higher educational institutions which had 
received grade “good” or “very good” at their institutional accredita-
tion (respectively grade “from 6.00 to 10.00” following the changes in 
the rules for accreditation in 2011) to provide education against pay-
ment for the academic degree “Bachelor” and for the academic de-
gree “Master” in specialties from professional spheres and from regu-
lated professions which had received a grade “good” or “very good” at 
the curriculum accreditation (respectively grade “from 6.00 to 10.00” 
following the changes in the rules for accreditation in 2011) – Article 
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21, Para 2 with reference to §7 of the transitory and final provisions. 
The admission of this category of students is performed under the 
general rules as their number is outside the number stipulated by the 
Council of Ministers for the respective year but within the capacity of 
the respective professional sphere or of the respective specialty from 
the regulated professions but not more than 5 per cent of it. It is en-
visaged that these rules should be effective for two academic years 
– 2010/2011 and 2011/2012.

We should remind that since 1999 when a more significant change 
was introduced in the model of funding of the higher education insti-
tutions, all students and PhD students (with the exceptions of several 
categories of people stipulated by law) have been paying tuition fees 
determined by the Council of Ministers. The tuition fees may not ex-
ceed 30% and since 2011 - two thirds of the differentiated standards 
for financial support of tuition. The implemented regime of shared 
funding created equality among students by allowing them to compete 
and differentiate only according to their academic achievements.

In 2010 a new opportunity was provided to part of the students to 
pay the entire funding of their tuition under a contract with the higher 
education institution. In practice this restored the corrupt regime of 
previous years when there were two categories of students – those 
who were admitted based on their grades from the entrance exams 
and others who could not pass their exams with good grades but who 
could afford to pay to be admitted to the higher education institution. 
As it was established in a previous survey, this division of students 
into such with regular fee and such with higher fee without the op-
tion to switch groups based on academic merit does not solve the 
problem at all and also creates conditions for many other distortions 
in the relations which are developing in the area of higher education 
as well as for the restoration of some corrupt practices which were 
deemed abolished with the revocation of paid tuition. Besides, there 
was doubt whether the decision to apply the change for two academic 
years only will remain a matter of principle. As evident from the last 
act for amendment and supplementation this doubt was well-ground-
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ed. Often in recent practice (and this is valid not only for education) 
amendments which were implemented to the legislation to serve as 
anti-crisis measures, i.e. to have a short term effect turn into perma-
nent legislation following several extensions of their term of effect. So 
we have reasons to believe that there will be a new extension of the 
term of effect of this “anti-crisis measure” in the Higher Education Act 
or even revocation of §7 of the transitory and final provisions provid-
ing for the preclusion of its effect, which would make it a general rule. 

2.1.3. Act for Amendment and Supplementations of the Penal Code

The Act for Amendment and Supplementations of the Penal Code (SG, 
issue 60/2012) introduced two groups of changes. The first group 
of changes is related to more serious sentences for offenses under 
Article 343 with reference to Article 342 of the Penal Code related 
to negligent infliction of damages, corporal harm or death as a result 
of premeditated breach of the traffic rules while driving a motor 
transportation vehicle. The second group of changes affects the 
sphere of application of the institute of resolving a case by settlement 
as provided for under the Penal Procedure Code. What is common 
for these changes is that they were initiated by the accumulated 
tension in the society and mostly among the relatives of the victims 
of such crimes and the expectations for more severe sentences for 
the perpetrators to correspond to the gravity of the harmful result. In 
general they are a manifestation of the increased sensitivity of society 
towards the penal jurisdiction and the general feeling of lack of justice.

Article 343 of the Penal Code provides for aggravating escalating 
liability based on the gravity of the negligently causes damages 
– property damages, corporal harm, death. Paragraph 3 provides 
for additional qualifying objective circumstances which make the 
crime more severely punishable (the crime was committed under 
the influence of alcohol or drugs, it has resulted in corporal harm 
or death of more than one person or the perpetrator has run away 
from the scene of crime). The ASA of the Penal Code makes penal 
liability for negligent causing of death more grave on the main offense 
by providing a special minimum of the sentence of imprisonment – 
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from imprisonment up to 6 years the provided sentence becomes 2-6 
years of imprisonment and in particularly serious cases – 3-10 years 
of imprisonment. In addition the law provides for two extra qualifying 
circumstances in the instances of causing corporal harm or death – 
when the crime was committed at a pedestrian crossing and when 
the perpetrator was driving without holding a driving license. For 
qualified offenses the sentence for negligent causing of corporal harm 
is increased again by providing a special minimum – the up to 5 years 
of imprisonment in the instances of medium corporal harm becomes 
1 to 5 years of imprisonment and the up to 8 years of imprisonment 
in the instances of serious corporal harm becomes 2 to 8 years of 
imprisonment.

The desire for retribution and more serious punishment of the 
perpetrators of those negligent but still grave crimes in particular 
in the instances of death is perfectly understandable. The penal 
policy and the Penal Code should take into account public attitude 
towards particular crimes. The social and historical perspective of 
crime and punishment is a key principle of penal law. Nevertheless, 
it should always be taken into account that the automatic increase 
of the punishment for a particular crime, the provision of more and 
more particular qualifying circumstances may result in distortions 
and other problems in the enforcement of law in the attempt to fulfill 
some expectations. This may disrupt the inner logic of the Penal Code 
and the mutual correlation of crimes according to their gravity and 
in some cases it may even result in different punishment for acts 
of similar degree of public threat. For instance, for causing death 
at a pedestrian crossing when the case is particularly serious the 
perpetrator can be sentenced to 50 to 15 years of imprisonment. 
However, how do we punish cases of negligent causing of death as 
a result of breach of traffic rules if the act was committed on the 
pavement or at a bus stop? According to the changes, if there are no 
other qualifying circumstances (e.g., the perpetrator was driving under 
the influence of alcohol, etc.), even if the case is very serious, the 
punishment would be 3 to 10 years of imprisonment. Unfortunately 
such contradictions are not single occurrences considering the 
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dynamic changes in the Penal Code after 1990 and in particular after 
2005 (since 1990 the amendments and supplementations to the 
Penal Code are 60 or 2.6 amendments per year on average and since 
2005 the number of amendments amounts to 36 which means that 
the act has been amended 4 times per year on average). But when 
the citizens have the legitimate right to expect and demand justice 
from the institutions without having thorough understanding of the 
principles for qualifying the acts and the classification of crimes in the 
Penal Code, the approach of the legislator should be more responsible 
and professional since the legislation in this area presupposes 
considerable expert knowledge.

The amendments to the Penal Procedure Code are aimed at limitation 
of the area of application of the institute of settlement as a means 
for faster resolution of the case (Article 381 – 384). According to the 
Penal Procedure Code the settlement is entered into by the prosecutor 
and the defense lawyer with the consent of the defendant expressed 
in writing and it shall be approved by the court of first instance. Such 
settlement is permissible only in the pre-trial procedure as well as 
after the initiation of trial procedure but until the completion of the 
trial investigation. The settlement is not permitted for specific serious 
premeditated crimes which pose a particularly serious threat to the 
public according to the estimation of the legislator. However, after the 
last amendments all crimes causing death fall within this category 
regardless of the form of guilt (i.e. all negligent acts when death was 
caused).

The main role of the settlement in the penal procedure is to guarantee 
prompt and timely justice. As evident from practice, a criminal trial 
which is developing under the common rules might last for years 
without its outcome necessarily being more acceptable to the victims 
and their relatives. Furthermore, the entering into settlement means 
admitting of guilt and consent on the qualification of the act and the 
punishment for it. The negative attitude of society toward the settlement 
in the penal procedure is related mostly to the provided opportunity to 
apply Article 55 of the Penal Code (going below the minimum of the 
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provided punishment or its replacement with another punishment) 
even though there are no many or mitigation circumstances. However, 
this opportunity is not absolute. Under the law the court shall approve 
the settlement if it complies with the law and morality. Even though 
this criterion looks rather general, it provides sufficient grounds to 
the court not to approve a settlement where the punishment does not 
correspond to the committed crime to the extent that it breaches the 
principles of justice and morality.

The strong narrowing of the field of application of the institute of the 
settlement and the exclusion of its application to all negligent crimes 
resulting in death, means that it would be impermissible for acts 
such as those under Article 122 (causing death by negligence) and 
Article 124 (negligent causing of death as a result of premeditated 
serious corporal harm) of the Penal Code, but it would apply to 
some grave premeditated crimes if they do not fall expressly within 
the scope of Article 381, Para 2 of the Penal Procedure Code, for 
example, kidnapping, human trafficking, robbery and embezzlement 
in particularly large amounts, etc. Yet again in its desire to sole one 
specific problem and to respond to the public expectation the legislator 
adopts disputable amendments in term of their effect by creating 
other problems and imperfections which would most probably require 
subsequent legislative intervention.

2.2. People or Rules?

2.2.1. Act for Amendment and Supplementation of the Act for Confis-
cation of Favour of the State of Illegally Acquired Property

The Act for Amendment and Supplementation of the Act for Confisca-
tion of Favour of the State of Illegally Acquired Property (SG, issue 
103 of 28 December 2012) is motivated by the need to comply with 
Resolution No.13 of the Constitutional Court of 2012. The Constitu-
tional Court announced as anti-constitutional the regulations which 
provided that the inspection of property shall cover a period of 15 
years back and expiry of the rights of the State to confiscate the illegal 
property with the expiry of 15-year prescription period. Under the ASA 
of the Act for Confiscation of Favour of the State of Illegally Acquired 



36

Property the stipulated terms become 10 years. In this manner they 
become equal to the absolute prescription period under Article 171, 
Para 2 of the Tax and Social Security Procedure Code and the general 
acquisition prescription for real estate in the event of bad faith pos-
session under Article 79, Para 1 of the Property Act.

The Act for Confiscation of Favour of the State of Illegally Acquired 
Property was severely criticized in the previous survey with two argu-
ments, which are currently still valid.2 Firstly, this is the rather large 
scope of the act due to the regulated presumption that all property is 
illegal if there is no established legal source for its acquisition. Sec-
ondly, in practice there is unlimited reverse effect of the act regard-
less of the provided limitation for procedures under the act (regard-
less whether it is 10 or 15 years). Based on that, a conclusion was 
made regarding the contradiction of the act to key principles of law 
such as legal security, the requirement for predictability of the legal 
order, respect of basic human rights – matters on which the Constitu-
tional Court does not take a stand, unfortunately.

Another change which is not a result of the decision of the Constitu-
tional Court is also of interest to this survey. Among other things the 
legislator decreases the necessary legal experience needed for hold-
ing the position of chairperson of the Commission for confiscation in 
favour of the state of illegally acquired property from 12 to 10 years. 
The reasons to the submitted draft act do not contain a specific argu-
ment for the imposition of this change except the need “to make more 
precise the provisions related to the occurrence and the termination 
of the legal relations of the members of the commission.”

A change performed in such a short period can hardly be supported by 
principles and objective reasons and it leaves us with the doubt that 
it was made intuitu personae. Again this act raises the question of 
the perception of legal order in our country – a system of rules which 
have similar effect and application under similar hypotheses or rather 
these are mostly individuals who establish and impersonate the rules.

2 See Legal Barometer, issue 5
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2.2.2. Act on Rewarding Individuals for Special Contribution to the 
Bulgarian State and Nation

This act also deserves a comment in this part of the survey in terms 
of the provided rules for granting single awards. The power to make 
proposals for single awards including regarding their amount belongs 
solely to the Prime Minister where his judgment is free to a large ex-
tent. There is a question whether the purpose of the legislator is to 
establish a rule of principle or to provide opportunity to one person, 
i.e. the Prime Minister to make “gestures” on behalf of the state when 
he deems it necessary.

2.3. Laws and Rules

2.3.1. The Act for Amendment and Supplementation of the VAT Act

This act is of interest for this survey mostly because of the amend-
ments to other acts implemented by the ASA. By §44, §47 and §48 
amendments and supplementations were made to the Tax and Social 
Security Procedure Act, the Social Security Code and the Health Insur-
ance Act, implementing the so called “single account” for payment of 
public liabilities established by the National Revenue Agency (NRA). 
The amendments also regulate a ranking in the repayment of public 
liabilities in the events when there are several liabilities which the 
debtor cannot pay simultaneously.

The changes in the tax and social security legislation are motivated 
by the necessity to decrease the number of bank accounts of the NRA 
which would make things easier for the liable persons, it would lower 
the number of the mistakes made by them and would make the pro-
cedure for their removal unnecessary. According to the movants it is 
equally important that this would lower the expenses for bank fees 
(until now different public liabilities were paid to different accounts 
with different codes, respectively by a separate payment document for 
which bank fee is due). There are no serious arguments regarding the 
change in the order for payment of public liabilities.

The payment for the various public liabilities to one account raises 
the question of which liability is fulfilled when the transferred amount 



38

is not sufficient to cover all liabilities. Under the new regime when 
the debtor has several public liabilities established by the National 
Revenue Agency, which he is unable to cover simultaneously before 
their enforcement, the liability whose deadline expires earlier is re-
paid first. There is no more an option for the debtor to indicate which 
liability he is repaying. The new rules for repayment are applied to all 
public liabilities established by effective act of the NRA (taxes and 
obligatory social security installments) and which are not subject to 
enforcement. The old rules for repayment (to separate accounts) re-
main only for the liabilities for obligatory additional pension security. 
The option to state the sequence of repayment of the liabilities re-
mains for the health insurance installments of the self-insured individ-
uals. However, as regards the liabilities for taxes, for obligatory public 
social security installments and for health insurance installments of 
the workers and employees the new rules apply – the earliest due li-
ability is repaid regardless of its type.

These changes could create at least two types of problems. On one 
hand, they do not take into account the different nature of the tax li-
ability and the social security liability. The Constitutional Court in its 
Decision No. 5 of 2000 ruled beyond ambiguity that “the social securi-
ty installments are not a tax, … because against them the insured per-
son is granted the right to certain considerations…, whereas the tax 
is state receivable which is due without consideration. Under Articles 
51 and 52 of the Constitution against their obligation to make social 
contributions the citizens obtain social security and health insurance 
rights and the obligated subject to these rights is the state. The failure 
to pay the outstanding obligatory security payments may result in loss 
of the respective rights. This hypothesis seems absolutely real con-
sidering that by the amendments the taxes and social security install-
ments are paid to a joint account and no preference is provided for as 
regards the order for repayment in view of the nature of the obligation 
but only in view of the due date. Thus, it may turn out that by paying a 
certain amount for social security the person under obligation in fact 
repaid his earlier tax liability. Furthermore, this would be performed 
formally by the revenue administration which would actually dispose 
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of his social security rights.

The matter of the social security and health insurance rights of those 
working under employment legal relationship or similar legal relation-
ship is even more serious. For them all installments including the part 
which is at their expense (set off from their salary) is contributed to 
the budget by the employer. Thus, by paying a certain amount to the 
joint account, the employer fulfills its own as well as the public liabili-
ties of other persons against which there are other persons’ social se-
curity rights. These changes may result in the absurd situation where 
the personal funds of the workers and employees cover old tax liabili-
ties of the employer, i.e. of a third party and consequently they may 
lose their social security rights. The law does not provide for sufficient 
guarantees in order to avoid completely such breach of the rights of 
the citizens. The arguments in support of the lowering of the expenses 
of the citizens sound appealing but they could not justify the possible 
unfavourable consequences of the application of the new regime. The 
changes are mostly to the benefit of the revenue administration which 
would minimize its efforts to collect public receivables. Such strong 
favoritism of the state interest to fill the fiscal reserve through addi-
tional relief to the revenue administration (particularly if we take into 
consideration the extensive set of tools and privileges made available 
to the state by the legislation in order to collect its receivables) cannot 
be supported if it happens at the expense of the rights of the citizens.

The survey will be interested in the decision of the Constitutional 
Court on the case initiated by request of 49 members of the NA for 
announcing as anti-constitutional the provisions of the ASA of the VAT 
Act amending Tax and Social Security Procedure Code. 

2.3.2. The Act for Family Child Benefits

The Act for Family Child Benefits (SG, issue 54 dated 17.07.2012) 
implements amendments related to receiving family child benefits for 
children with one living parent. The provision is that those benefits will 
be received without taking into consideration the income of the family. 
By matter of principle, this legislative decision should be supported 
since it refers to groups of more vulnerable children whose families 
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deserve additional support by the state. However, the children being 
raised by an adoptive parent or those with two living parents when one 
of the parents does not take actual care of the child remain outside 
the scope of this legislative decision.3 For them the income of the fam-
ily will be inspected as a precondition to receive financial aid under 
the general rule. This establishes a regime of inequality which affects 
the rights of children who should be subject to family benefits.

The social aid legislation always raises the question of how to direct 
the provisions to those who need benefits by limiting the opportunities 
for misappropriation. In all events the law should create equal condi-
tions and avoid discriminatory treatment. The prevention of misappro-
priation is related to better control by the authorities who have power 
to apply the respective provisions and it cannot be compensated by 
initially unfair and unjust regulation. This is the ground to support the 
referral to the Constitutional Court by the Ombudsman regarding this 
provision.

2.4. Other problems of the legislative power

2.4.1. Default of the Act as grounds for its amendment

The ASA of the Automobile Transportation Act (SG, issue 103 of 
28.12.2012) provides another example for amendment of an act as a 
result of its default by the institutions within the due term. According 
to the changes as of July 2012 the persons who perform intercity and 
international transportation shall issue tickets from fiscal devices by 
the beginning of 2013. In December 2012 this term was extended 
until September 2013. The reason for the change was the delayed ap-
proval of fiscal devices by the Bulgarian Metrology Institute. For less 
than 6 months there is need to amend the amendment because the 
legislator failed to plan a practicable implementation of the act and/
or because the authorities performing the law are not sufficiently re-
sponsible as regards their obligations.

3 With the second hypothesis there is the need to establish a mechanism for inspection to guarantee that the other 
parent is not taking care of the child indeed.
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The ASA of the Implementation of Penalties and Detention Act (SG, 
issue 103 dated 28.12.2012) provides a similar example. When the 
Implementation of Penalties and Detention Act was adopted in 2009, 
the provision implementing the requirement for provision of minimum 
living area of 4 sq.m. per prisoner was meant to come into effect with-
in 3 years of adoption of the programme for improvement of the living 
conditions in prisons by the Council of Ministers. This programme was 
adopted in September 2010. Therefore, the initially provided term for 
the implementation of this requirement expires in September 2013. 
The coming into effect of the provision was postponed for 1 January 
2019 due to lack of sufficient funds and the hard social and political 
situation in the country as well as due to the “risk of increase of dis-
satisfaction of the prisoners in relation to the bad living conditions” 
and the probability of “considerable increase of the sentencing judg-
ments of the European Court of Human Rights against the country in 
that respect”

Undoubtedly, the improvement of living conditions in prisons requires 
substantial financial resources. It is also true that Bulgaria continues 
to be subject to criticism by legal protection organizations and it con-
tinues to pay compensations for inhuman and humiliating treatment 
of the prisoners. The competent state authorities need to be much 
more responsible in their approach. They should work consistently for 
the implementation of the law and of the programmes and plans ad-
opted by them and they should not look for reasons to postpone. It is 
recommendable that the legislator is more precise in the planning of 
the terms for implementation of the measures provided for by the law.

From the reasons to the draft act we may draw a more general con-
clusion about the attitude of the subjects holding legislative initiative 
towards the amendments to the legislation. At the beginning of the 
reasons to the draft of the ASA of the Implementation of Penalties 
and Detention Act the Council of Ministers substantiates the need 
for changes with the circumstance that the act has been applied for 
“more than 2 years” and obviously it considers this period of effect 
rather long. Two years may be a long period for the unstable and dy-
namic Bulgarian legislation but the amendment of the act within this 
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relatively short period is mostly an indication of underlying imperfec-
tions and not an indication of the development of the legislative view-
point in the respective sphere.

2.4.2. Inconsistency of the Legislator and Imprecise Legislative Tech-
nology

The amendments to the Social Security Code of December 2012 pro-
vide an example of the complete inconsistency of the legislator and of 
the lack of legislative policy.

In December 2010 the provisions of the Social Security Code regulat-
ing the social pension for old age and the social pension for disability 
were revoked. The reason was that these pensions shall be paid under 
the Social Assistance Act, and under the Integration of Persons with 
Disabilities Act. The amendment was supposed to come into effect as 
of 1 January 2012.

In August 2011 an additional postponement was granted for the revo-
cation – as of 1 January 2013.

The two postponements were motivated by the lack of readiness to 
pay pensions under the new rules and consequently this resulted in 
the refusal of the legislator to undertake the planned reform. With 
the changes from December 2012 the two types of pensions were 
regulated again under the Social Security Code with literally the same 
contents. Considering this example, it is not surprising that the Social 
Security Code is amended between 7 and 8 times per year on aver-
age. The used legal technology also deserves criticism – the pensions 
are provided for again under the Code in subsequent provisions in 
terms of numbering in stead of just revoking the paragraph which pro-
vides for the change. Thus, immediately following each other there are 
provisions with identical content and one of them is revoked while the 
other one is effective.

The ASA of the Physical Education and Sport Act (SG, issue 87 dated 
09.11.2012) contains a similar example. It provides that a revoca-
tion of a provision from Public Private Partnership Act is envisaged 
to revoke a provision pf the Physical Education and Sport Act as of 1 
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January 2013. This is the provision which regulates a ban on the use 
of sports facilities and social tourism facilities with national signifi-
cance under the Concessions Act. Five months earlier the legislator 
had decided that this ban shall be removed. Five months after later it 
was decided that such ban shall exist.

The changes to the Judicial Power Act from October 2012 which 
amend the Social Security Code also indicate lack of overall concep-
tion, lack of thoroughness and hastiness of the legislator in the imple-
mentation of amendments to the legislation. At the beginning of 2012 
the Judicial Power Act provides for the figures of junior judges and 
junior prosecutor candidates. It is provided that during the period of 
the initial obligatory training the candidates for junior magistrates are 
subject to obligatory social security. When these provisions were ad-
opted they were not synchronized in precision with the Social Security 
Code and as a result in October 2012 it was necessary to amend the 
Code with reverse effect.

The inconsistency of the legislator is also demonstrated in the imple-
mented amendments to the Commodities Exchanges and the Whole-
sale Markets Act in October 2012. These amendments are a revision 
of the amendments made in May 2011. The reasons for the amend-
ments are “petitions by the traders who express their standing re-
garding the requirements for wholesale trade in available foods and 
flowers implemented by the ASA of the Commodities Exchanges and 
Wholesale Markets Act…, which has negative consequences to the 
economic operators in the sector including the need for additional 
investment.” It would be good if the standing of the interested parties 
was considered to the moment of adoption of a specific legislative 
decision and if it was not used as grounds for its hasty correction.

The last amendments to the Commercial Registry Act (SG, issue 99 
of 14.12.2012) are also indicative of the lack of clarity and the con-
fusion. The amendments are again in the Transitory and Final Provi-
sions to the Act and they affect the regulation of the consequences 
as regards traders who have not requested a re-registration within 
the stipulated term or they have an effective refusal of re-registration. 
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This regulation has been changed four times since the promulgation 
of the act in April 2006. The Commercial Registry Act is without fail 
subject to criticism within the scope of the survey of each 6-month pe-
riod. Clearly, the synchronization of the rules on the go does not solve 
the existing problems but makes them more serious and creates new 
problems as well. It is about time to suspend the legislative impetus 
as regards the commercial registration and to make changes only af-
ter extended discussion and thorough consideration.
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3.1. Constitutional Control

During the period July – December 2012 the Constitutional Court is-
sued a total number of 5 decisions (Table 7) or 2 fewer than during 
the first half of 2012 when 7 decisions were issued. Thus, for the en-

tire 2012 the decisions of the Constitutional Court amount to 12 which con-
firms the trend observed since 2009 for issuing over 10 decisions a year.

ACTIVITY OF THE CONSTITUTIONAL COURT

Year
Initiated 

Cases

Number of decisions
No. of resolutions 

for suspension
impermissible 

requests

Reservations and 
opinions  

(on decisions)

Average duration  
of cases (days)

To
ta

l

Ta
ke

n i
nt

o 
co

ns
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Re
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2012 13 12 8 4 0 32 191
July – December 

2012
7 5 3 2 0 17 259

January - June 
2012

6 7 5 2 0 15 122

2011 16 12 9 3 2 34 126
2010 22 15 7 6 7 24 140
2009 19 11 7 3 0 41 73
2008 5 6 4 2 0 12 74
2007 10 10 3 5 3 10 78
2006 12 9 3 6 2 23 109
2005 11 9 2 5 1 16 118

Table 7

Source: www.constcourt.bg 
* The total number of decisions includes all decisions of the CC for the respective period but not all of them are accounted for upon “taken 
into consideration/rejected motions”. They do not include the interpretative decisions and the decisions on disputes about competence.

iii. Constitutional Control. 
Veto of the president



46

During the surveyed 6-month period there are no issued decisions on sus-
pension of constitutional cases. This is the third subsequent half year 
when the Constitutional Court considered as permissible and ruled on the 
merits of the case on all motions which were heard.

Three of the decisions issued during the second half of 2012 take the mo-
tions in consideration and in 2 the motions were revoked. Thus, in 2012 
as well as in 2011 2/3 were taken into consideration (Fig. 6).

There is some increase in the number of the reservations and opinions on 
the issued decisions – 17 on 5 decisions or between 3 and 4 reservations 
and opinions per decision (Table 7). In comparison during the preceding 
6-month period this number is 15 reservations and opinions on 7 deci-
sions or between 2 and 3 reservations and opinions per decision. For the 

Figure 6

Source: www.constcourt.bg 
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entire 2012, the number of reservations and opinions amounts to 32, 
which is entirely commensurate with the number of the reservations and 
opinions for 2011 – 34.

During the period July – December 2012 there is a considerable increase 
in the average duration of the hearing of a case – 259 days, which is twice 
as much as regards previous periods (Table 7). It has to be taken into 
consideration, however, that this increase is due mostly to the delay of 
Decision No. 10 dated 13 September 2012 due to early termination of the 
term of office of the constitutional judge reporter on the case. This delay 
also affected the average duration of the hearing of the cases for the en-
tire 2012 – 191 days. Therefore, at this stage the conclusions regarding 
the increased average duration of the hearing of the cases would not be 
sufficiently objective.

All three decisions issued during the second half of 2012 which take the 
motions into consideration refer to civil rights. These are decisions which 
announce as anti-constitutional provisions of:

 The Budget of the National Health Insurance Fund Act – regarding the 
provided opportunity to transfer funds from the budget of the National 
Health Insurance Fund to the budget of the Ministry of Healthcare;

 The Bulgarian News Agency Act – regarding the provided ban on indi-
viduals who were staff or part time associates of the former State Security 
and/or the intelligence services of the Bulgarian People’s Army to hold 
managing positions at the Bulgarian News Agency; 

 The Act on Confiscation in Favour of the State of Illegally Acquired 
Property – regarding the provided obligation of the state and municipal 
authorities and the officials as well as citizens to refer to the Commis-
sion, respectively, the Director of the respective territorial directorate 
upon becoming aware of circumstances about obtaining benefits from 
administrative breach with a value of over BGN 150 000; and regarding 
the provided 15-year limitation of claims for procedures under the act.

Similarly to previous periods the members of the National Assembly 
were most active in exercising their right to refer to the Constitutional 
Court. They submitted 4 of the 5 motions whereto the Constitutional 
Court issued a decision (Table 8). The Ombudsman submitted 1 motion. 
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The remaining authorized subjects remain passive during the reviewed 
period. Thus, for the entire 2012 the members of the NA (8 motions), 
the Ombudsman (1 motion) and the Supreme Court of Cassation (1 
motion) were active.

ACTIVITY OF THE CONSTUTITIONAL COURT BY REFERRING AUTHORITY

Year Council of 
Ministers

Members  
of the NA President Attorney General Ombudsman SCC/SAC Other

Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC

2012 0 8 1 7 0 0 3 2 1 1 1 0

July - 
December 

2012
0 4 1 3 0 0 1 1 0 0

January - 
June 2012 0 4 4 0 0 2 1 1 1 1 0

2011 0 9 3 6 0 1 1 1 1 2 1 1 1 1

2010 1 1 8 3 5 3 2 1 0 3 2 1 1 1 5 4 1

2009 0 6 3 3 0 1 1 2 2 0 1 1

2008 0 1 1 1 1 2 2 1 1 1 1 0

2007 0 6 2 2 2 0 0 4 3 1 1 1 0

2006 0 3 3 0 5 2 1 2 0 2 1 1 0

2005 0 4 3 1 0 2 2 0 1 1 0

Total 1 1 45 2 19 24 4 2 2 11 2 3 6 14 5 3 6 9 2 4 3 7 5 2

Table 8

Source: www.constcourt.com
*I – impermissible motion; R – rejected motion; TC – motion taken into consideration
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3.2. Presidential Veto

During the period July – December 2012 the President exercised his right 
to veto just once – on the Act for Amendment and Supplementation of the 
Promotion of Investment Act. The veto is on several provisions referring to 
promoting investments in intangible assets representing rights on objects 
of intellectual property; increase of the requirements for granting perma-
nent residence permits; regulation of the opportunity for acquiring Bulgar-
ian citizenship by naturalization of an individual who holds permanent 
residence permit if this individual has made certain investments. The first 
two amendments were returned with opinion about lack of sufficient clar-
ity and validity. This analysis is more interested in the amendment to the 
Bulgarian Citizenship Act made with the Transitory and Final Provisions of 
the ASA of the Promotion of Investment Act.

The president was right to focus on the permanent and steady nature of 
the political and legal connection with the state, which is represented by 
the citizenship and he revokes the opportunity to establish this connec-
tion based on the amount of invested funds only. The granting of Bulgar-
ian citizenship could not be assumed as adequate measure to encourage 
investment due to a pragmatic argument as well. Other than some addi-
tional political rights which are inherent to Bulgarian citizens, the citizen-
ship does not provide advantages to the person who wants to develop 
business in Bulgaria in comparison to the opportunities provided by the 
status of a foreigner permanently residing in the country.
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Most important Conclusions and Recommendations:
1. Even though in recent years there has been some increase in the number of de-
cisions of the Constitutional Court, this number is still relatively low – every judge 
reports on only one case per year on average. Considering the significance of the 
practice of the Constitutional Court for the development and improvement of the 
legal order we may raise the question about the better utilization of the potential of 
the Court.

2. The key role of the Constitutional Court as regards the protection of civil rights and 
freedoms is confirmed again. For six consecutive 6-month periods the number of 
decisions of the Court which refer to civil rights is 70% of the total number of issued 
decisions. This confirms the role of the Court as defender of constitutional rights and 
freedoms and raises the question of its additional development by implementation 
of the institution of the individual constitutional claim.

3. The activity of the authorities empowered to refer to the Constitutional Court other 
than members of the NA should be increased. The Attorney General, the Supreme 
Courts and the Ombudsman have to exercise this constitutional power more inten-
sively. These authorities are not direct participants in the political process; therefore, 
their demands have a wider and more legitimate foundation.
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Duuring the second half of 2012 443 bylaws were adopted/issued 
which is by 71 bylaws more than the preceding 6-month period 
(Table 9). Therefore, the decrease which was registered in the 

period January – June 2012 (372 bylaws) turned out to be unstable and 
the average annual pace of legislative activity of the Council of Ministers 
and the Ministers was confirmed again, i.e., about 400 bylaws per six 
months. This is also evident from the data about the three consecutive 
surveyed years, as follows: 2010 – 802 bylaws, 2011 – 846 bylaws, 2012 
– 815 bylaws.

With the Council of Ministers and some of the Ministers there is almost 
double increase of the number of the adopted/issued bylaws as regards 
the preceding 6-month period, as follows: for the Council of Ministers 
– 220 bylaws during this six-month period and 127 bylaws during the 
previous one; for the Minister of Agriculture and Food – 50 bylaws during 
the current 6-month period and 37 bylaws during the previous period; 
for the Minister of Interior – 21 bylaws during this 6-month period and 
10 bylaws during the preceding period; for the Minister of Transport, 
Information Technologies and Communications – 22 bylaws during this 
6-month period and 13 bylaws during the previous period. The Minister 
of Defense issued three times as many bylaws 16 compared to 5 bylaws 
during the preceding 6-month period.

Meanwhile with some Ministers there is certain decrease. Such is the 
situation with the Minister of Education, Youth and Science who issued 
70 bylaws during the period January – June 2012 whereas during 
the surveyed period this number is 16 or almost 80% less. Weaker 
legislative activity is also observed about the Minister of Finance who 
issued 12 bylaws during the period whereas during the previous period 
this number is 17.

iV. bylaws and 
Control over Them
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The largest number of bylaws was promulgated in December – 9 bylaws 
and the lowest number of bylaws was promulgated in September – 
49.This is explicable considering that September is the first month after 
the summer holidays and in December the number of bylaws is usually 
high due to the numerous budget decrees adopted at the end of the year.

ADOPTED/ISSUED BYLAWS

CM MI MF
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SP MD ME MJ ME
YS MH MC ME
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TTS

ME
ET

MP
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f 
EU
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Tot
al

July 42 2 3 1 1 3 0 0 2 3 1 4 16 4 1 0 0 8 91

August 28 6 2 2 3 4 1 0 4 3 0 0 11 0 1 0 0 5 70

September 35 1 2 1 1 1 0 0 1 0 0 0 4 1 1 0 0 1 49

October 37 4 2 1 1 2 0 1 8 3 2 1 8 5 1 0 0 5 81

November 31 4 0 2 0 3 0 0 1 2 1 0 9 4 1 0 0 4 62

December 47 4 3 5 1 3 0 1 0 5 3 1 2 8 0 1 0 6 90

July - 
December 

2012
220 21 12 12 7 16 1 2 16 16 7 6 50 22 5 1 0 29 443

January - 
June 2012

127 10 17 10 5 5 1 4 70 21 10 10 37 13 6 2 0 24 372

2012 347 31 29 22 12 21 2 6 86 37 17 16 87 35 11 3 0 53 815

2011 394 40 20 14 9 43 0 6 20 75 12 18 91 32 7 4 0 61 846

2010 329 18 22 10 15 28 6 11 48 93 12 6 110 38 8 0 0 48 802

Table 9

Source: State Gazette

The data about the distribution of the bylaws adopted in the period in 
the categories of amending and new (Table 10) indicates that out of 443 
bylaws in total adopted during the second half of 2012, 122 or 28% were 
new bylaws, i.e. bylaws regulating certain matter for the first time (not re-
placing an existing act).This means that each fourth bylaw is entirely new, 
i.e. it establishes legal regulation which has not existed until this moment. 
There is a minimum improvement as regards the previous 6-month period 
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when the new bylaws were 30% of the total number of adopted bylaws or 
each third bylaw was entirely new. The remaining 321 bylaws adopted dur-
ing the surveyed period or 72% are amending i.e., bylaws which amend 
regulations which have existed until this moment (amending or replac-
ing existing bylaws depending on the number and nature of the amend-
ments).

ADOPTED/ISSUED BYLAWS (JULY - DECEMBER 2012)

Total July August September October November December
Amending 
(amending 

existing regula-
tion)

By ASA 265 58 41 28 40 35 63

By new 
act 56 10 10 5 11 13 7

New (establish-
ing regulation 

for the first 
time)

By new 
act 122 23 19 16 30 14 20

Source: State Gazette

Тable 10

During the surveyed 6-month period there was a decrease in the number of 
bylaws which were revoked/declared void by the Supreme Administrative 
Court (Table 11) – 3 bylaws as regards 6 bylaws during the preceding 
6-month period. However, on annual basis the number of unlawful bylaws 
is almost twice as high as regards the previous year (9 for 2012 and 5 for 
2011).

During the current period the claims by interested citizens and 
organizations against bylaws are 22 or b 4 fewer than in the period 
January – June 2012 when 26 claims were filed.
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Of particular interest is the data related to the subject matter the unlawful 
bylaws refer to (Fig. 7). The three bylaws are distributed in the spheres of 
health care, justice and internal affairs and the category of other bylaws. 
Thus, in recent years the leading position by terms of number of revoked 
bylaws is taken by the spheres of justice, internal affairs and health care 
– in total 11, respectively 10 bylaws for 5 years.

UNLAWFUL ENACTMENTS ACCORDING TO ISSUING AUTHORITY

Year Total UE of CM UE of Ministers UE of other authori-
ties

2012 9 2 5 2
July - December 2012 3 1 1 1
January - June 2012 6 1 4 1

2011 5 1 4 0
2010 7 1 4 2
2009 10 4 1 5
2008 9 6 1,5 1,5
2007 3 0 2 1
Total 43 15 17,5 11,5

Table 11

Source: State Gazette
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Most important Conclusions and Recommendations:
1. During the second half of 2012 there was an increase in the number of bylaws 
as regards the preceding period. This gives grounds to consider the decrease in the 
first half of 2012 accidental and unstable. The relatively high number of new bylaws 
is preserved. These are bylaws establishing an entirely new regulation which has not 
existed prior to their adoption and this causes difficulties for the addressees in the 
process of application of the law and it is a prerequisite for over regulation of public 
relations.

2. Again there is a confirmation of the observation regarding the concentration of 
unlawful bylaws in the same spheres which affect the rights and interests of a large 
circle of citizens. These are spheres such as justice and internal order, health care, 
employment law and social security, etc.

Source: State Gazette

Figure 7
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During the period July – December 2012 the Supreme Courts issued 
13 interpretative decisions (Table 12) all of them by the Supreme 
Court of Cassation (SCC). The Supreme Administrative Court (SAC) 

did not issue a single decision during the reviewed period. For 2012 the 
total number of interpretative decisions of the Supreme Courts is 23, 
which is a significant increase as regards previous years when this num-
ber was as follows: 2009 – 12 decisions, 2010 – 17 decisions and 2011 
– 12 decisions. This increased number is due mostly to the activity of the 
SCC which in 2012 issued a total number of 21 interpretative decisions or 
over three times more as regards the ones issued by it in previous years. 
With the SAC for the last three years there has been a distinct trend for 
decrease – 2010 – 7 decisions, 2011 – 5 decisions and 2012 – 2 deci-
sions (Figure 8).

V. interpretative acts 
of the Supreme Courts

INTEPRETATIVE ACTS OF THE SUPREME COURTS

2005 2006 2007 2008 2009 2010 2011
January - 

June 2012

July - 
December 

2012
2012

SCC 6 4 2 0 8 10 7 8 13 21

SAC 0 1 6 7 4 7 5 2 0 2

Total 6 5 8 7 12 17 12 10 13 23

Table 12

Source: Ciela, www.vks.bg, www.sac.government.bg
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From the authorities that are empowered to demand the issuance of 
interpretative decisions only the Chairperson of the SCC and the Minister 
of Justice were active in the second half of 2012, respectively with 12 and 
with 1 request (Table 13).

Thus, the SCC remains most active regarding the requests for issuing 
interpretative decisions – a total number of 19 for 2012 whereas the 
other subjects have only 1 request each (except the Chairperson of the 
Supreme Bar Council who did not submit a single request).

Figure 8

Source: Ciela, www.vks.bg, www.sac.government.bg
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Thematically the matters on which interpretative decisions were issued 
are related to the application of provisions from the following enactments:

 The Ownership Act – regarding the applicability of the presumption of 
appropriation of the item by the holder in the relations between co-owners 
when ownership results from a legal fact other than inheritance;

 The Penal Procedure Code – regarding the grounds, prerequisites and 
opportunities for appealing against security measures in the penal proce-
dure as well as regarding the opportunity to take into account the issued 
sentence for conviction and the imposed punishment “imprisonment” 
upon announcing the detention after issuing the sentence;

 Labour Code – regarding the opportunity to restore a disciplinary laid off 
worker or employee when the lay-off was performed within the term of the 
notification served by the worker/employee for termination of the employ-
ment legal relationship;

INTERPRETATIVE DECISIONS OF THE SUPREME COURTS ACCORDING TO REFERRING AUTHORITY

2005 2006 2007 2008 2009 2010 2011
January 
– June 
2012

July - 
December 

2012
2012 Total

Chairperson of 
the SCC 5 4 0 0 3 5 5 7 12 19 41

Chairperson of 
the SAC 0 1 5 4 3 2 2 1 0 1 18

Chief Prosecutor 0 0 1,5 3 4 5 4 1 0 1 18,5

Minister of Justice 1 0 1,5 0 1 2 0 0 1 1 6,5

 Chairperson of 
the SBC 0 0 0 0 1 2 0 0 0 0 3

Ombudsman 0 0 0 0 0 1 0 1 0 1 2

Table 13

Source: Ciela, www.vks.bg, www.sac.government.bg
* The requests of the Chairpersons of the Supreme Courts include requests made by panels of the SCC and the SAC under Article 292 
of the Civil Procedure Code, respectively Article 97, Para 1 of the Judicial Power Act (revoked SG, issue 64 of 2007) and Article 261, 
Para 1 (revoked SG, issue 64 of 2007) of the Administrative Procedure Code.
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 Civil Procedure Code – regarding the opportunity to appeal against the 
decisions about suspension of the enforcement of appellate decisions; 
regarding the opportunity to revoke notary deeds of findings which trans-
fer, amend or terminate material rights over real estate; regarding the 
permissibility and the consequences of raising a claim for establishing 
the truthfulness of a documents as well as regarding the determination of 
the amount of the compensation when the claimant has made a request 
to suspend the enforcement of an appellate decision on material rights;

 Obligations and Contracts Act –regarding the grounds for taking into 
consideration a claim about future profits resulting from delayed perfor-
mance of an obligation to construct a site; regarding matters related to 
referring to prescription and the lack of opportunity to apply prescription 
formally as well as the consequences of expropriation of undivided inter-
est in a co-owned property with donation agreement in favour of a third 
party as regards the co-ownership;

 Ownership and Use of Farm Land Act –Regarding the possible objec-
tions to an ownership claim based on agricultural restitution as well as 
regarding the prescription term for acquiring a land plot which has been 
restituted under the law.
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Most important Conclusions and Recommendations:
1. There is a confirmation of the steady trend of increase as regards the number 
of interpretative decisions issued by the SCC. Obviously the legislative and organi-
zational measures taken (the reform of the cassation appeal; the establishment of 
assisting unit to receive and analyze the instances of contradictory judicial practice) 
gives results. The lack of interpretative activity by the SAC should be regarded with 
criticism. Since the majority of the issues on which the SAC rules are subject to regu-
lation by EU law to some extent it may be considered that the weaker interpretative 
activity of the SAC is partially replaced by the procedure for preliminary requests 
before the Court of the European Union. Nevertheless, it is recommendable that in 
future the SAC dedicates more attention to interpretative activity, including taking 
organizational measures which would allow identifying the cases of contradicting or 
wrong judicial practice.

2. The increased activity of the chairperson of the SCC and the activity of the Minister 
of Justice regarding the referral for issuing interpretative decisions deserves credit. 
The remaining authorized bodies – the chairperson of the SAC, the chief prosecutor, 
the ombudsman and the chairperson of the Supreme Bar Council should also exer-
cise this power actively.

3. One of the decisions issued during the surveyed period is as a result of notifica-
tion by the Inspection with the Supreme Judicial Council. It would be preferable if in 
future the Inspection intensifies its activity in this regard considering that it performs 
thorough inspections of the work of courts where it can establish instances of contra-
dictory and wrong practice in the interpretation and application of the law.
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During the period July – December 2012 the Bulgarian legislator 
implemented 22 directives by acts or twice as many compared 
to the period January – June 2012 when the requirements of 10 

directives were implemented (Table 14). The total number of harmonizing 
acts during the reviewed six-month period is 22 of which 14 implement 
directives and the remaining 8 refer to the provisions of regulations and 
other acts of secondary legislation of the EU with direct effect. For the 
entire 2012 the number of the new and amending directives implemented 
in internal law at the level of the act is 32, the same as in 2011. Regardless 
of the rise in the number of the directives during the reviewed 6-month 
period, on annual basis their number remains stable compared to the 
previous year and it is almost two times lower in comparison to 2010 
when 57 directives were implemented. There is no serious difference 
in the number of acts which implement directives – 21 in 2012, 20 in 
2011 and 24 in 2010. In terms of percentage as regards the total number 
of act adopted for a six-month period (new and ASA) for six consecutive 
surveyed periods the number of acts which implement directives is 19% 
on average, i.e. less than one fifth.

vі. Harmonization 
of bulgarian law 
with EU law
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During the reviewed period the European Commission (EC) initiated 11 
new procedures against Bulgaria for breach of EU law or 5 fewer than in 
the period January – June 2012. The motivated opinions are 6 fewer in 
the current six months – 4 in July – December 2012 and 10 during the 
period January – June 2012. There are no new decisions of the EC to re-
fer to the Court of the European Union (CEU), there are no newly initiated 
cases. Of the 3 cases initiated against Bulgaria during the previous period 
2 continue to be pending4 and was terminated. This is case C-307/12 
initiated for the failure to implement in due time Directive 2008/98/ЕC 
regarding waste. The term for implementation of the Directive expired on 
12 December 2010.

The considerable delay in the actions of the Bulgarian state is very notice-
able. The draft of the Waste Management Act implementing the rules of 
the directive was submitted to the National Assembly on 11 July 2011, i.e. 

HARMONIZATION OF BULGARIAN LEGISLATION WITH THE EU LAW

Period
No. оf 

implemented 
directives

No. of 
acts which 

implement the 
directives

No. of letters  
of formal  

notice by the 
EC

No. of  
motivated 
opinions

No. of cases 
before CJEU

No. of 
suspended 
procedures

2012 32 21 27 14 3 34

July - December 
2012 22 14 11 4 0 13

January – June 
2012 10 7 16 10 3 21

2011 32 20 41 7 0 31

2010 57 24 1 10 0 41

Table 14

Source: Ciela; www.ec.europa.eu/legislation 
*The data about the cases before the EUCJ is  up to date to ОВ С 26/26.01.2013

4 Case C-198/12 is for breach of the obligation to provide maximum capacity, namely, services for virtual transfer 
of gas in favour of all participants on the market (Regulation (ЕC) 715/2009). Case С-152/12 is for default of the 
obligation under Directive  2001/14/ЕC – related to the system for charging the access to the railway infrastructure 
which is not based on the costs resulting directly from the performance of the train service.
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PROCEDURES FOR BREACH OF EU LAW

 Letters of formal notice Motivated Opinions Decisions of the EC to 
refer to the CEU

Initiated Cases before 
CEU

Decisions of the CEU 
for breach cases

Janu-
ary - June 

2012

July - 
December 

2012

Janu-
ary - June 

2012

July - 
December 

2012

Janu-
ary - June 

2012

July - 
December 

2012

Janu-
ary - June 

2012

July - 
December 

2012

Janu-
ary - June 

2012

July - 
December 

2012

Bulgaria 16 11 10 4 2 0 2 0 0 0

Romania 16 13 7 2 0 0 0 0 0 0

The Czech 
Republic 11 8 4 1 0 0 0 0 0 1

Hungary 21 12 9 4 2 0 1 2 0 0

Germany 11 12 6 4 5 2 4 3 1 2

France 14 11 7 6 4 0 5 0 2 2

Austria 14 15 10 5 0 0 0 0 1 2

The Nether-
lands 8 7 7 3 2 2 0 0 4 0

Italiy 34 21 14 9 2 2 0 4 1 1

Table 15

Source: www.ec.europa.eu/legislation; Official Journal of the EU
* The data is up to date to ОВ С 26/26.01.2013.

more than 6 months after the expiry of the implementation term. The act 
was discussed at first reading on 1 December 2011 or almost half a year 
following its submission. The adoption of the Draft act at second reading 
was on 28 June 2012 which was another 6 months after its adoption at 
first reading. The Draft act was tabled at the National Assembly for about 
1 year with the awareness that there is breach of EU law which may result 
in serious sanctions for the state (the compulsory monetary measure de-
manded by the EC is in the amount of EUR 15 200,80 per day as of the 
date of coming into effect of the court decision). Probably, this was in fact 
stimulating to the Bulgarian state and within 3 days following the submis-
sion of the claim by the EC (25 June 2012 the Act was finally adopted at 
second reading. It was promulgated at the State Gazette on 13 July 2012 
and it was scheduled to come into effect on the day of its promulgation. 
Even though there was a huge delay, the undertaken actions resulted in 
termination of the case in December 2012. Nevertheless, the Bulgarian 
state was sentenced to pay the incurred court expenses.
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During the reviewed period Bulgaria submitted 3 preliminary requests to 
the CEU or 7 fewer compared to the preliminary requests submitted dur-
ing the preceding period (January – June 2012). For the entire 2012 the 
number of submitted preliminary requests is 13 or 6 fewer than those in 
2011 (19). However, this number is higher than 2010 when 10 prelimi-
nary requests were submitted.

Even though the number of preliminary requests is low, the number 
of decisions of the CEU on requests submitted by Bulgarian judicial 
authorities is growing – 7 decisions in July – December 2012 compared 
to 4 in January – June 2012. On annual basis the increase is more 
noticeable – 11 decisions in 2012, 6 in 2011 and only 3 in 2010 (Fig. 9).

PROCEDURES FOR BREACH OF EU LAW ON ANNUAL BASIS

Letters of formal notice Motivated opinions Decisions of the EC to 
refer to the CEU Initiated Cases Decisions of the CEU on 

breach cases

2010 2011 2012 2010 2011 2012 2010 2011 2012 2010 2011 2012 2010 2011 2012

Bulgaria 1 41 27 10 7 14 0 1 2 0 0 2 0 0 0

Romania 5 57 29 10 10 9 0 1 0 0 0 0 0 1 0

The Czech 
republic 3 59 19 22 15 5 6 3 0 2 6 0 3 0 1

Hungary 1 76 33 16 14 13 4 0 2 2 0 3 0 1 0

Germany 3 44 23 19 24 10 8 5 7 4 0 7 6 5 3

France 5 57 25 22 18 13 12 9 4 5 8 5 9 4 4

Austria 4 53 29 22 16 15 11 1 0 7 4 0 4 5 3

The Netherlands 2 41 15 19 16 10 7 5 4 4 3 0 2 1 4

Italy 4 105 55 24 25 23 7 8 4 6 5 4 9 9 2

Table 16

Source: www.ec.europa.eu/legislation/; Official Journal of the EU
* The data is up to date to ОВ С 26/26.01.2013.
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As regards the subject matter of the preliminary requests submitted by 
Bulgaria there is no particular change. The predominant requests refer 
to interpretation of EU law on customs and tax issues mostly. Therefore, 
the main subjects to submit preliminary requests are the administrative 
courts. During the current period one preliminary request was submitted 
by the Sofia City Administrative Court and one by the SAC. The decisions 
of the CEU are also on preliminary requests by administrative courts – 4 
by request of the Varna Administrative Court, 1 by request of the SAC 
and 2 by the Sofia City Administrative Court. We should give positive 
assessment of the fact that the Sofia City Court was also included in the 
circle of subjects which submit preliminary requests to the CEU. If this 
activity continues we may expect extension of the thematic scope of the 
requests submitted by Bulgaria for the interpretation of the primary and 
secondary EU legislation.

Figure 9

Source: Official Journal of the EU
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Most important Conclusions and Recommendations:
1. Although there is an increase in the number of the directives and the number of acts 
which implement them during the reviewed period, the conclusion that only a small 
part of the amendments to the laws are motivated by the necessity to coordinate the 
internal legal order with EU law remain valid and the real reasons behind the strong 
dynamics in the legislation are mostly internal.

2. There is a confirmation of the conclusions that Bulgaria is still among the counties 
with relatively low number of initiated procedures for breach of the EU law (both before 
the EC and cases before the CEU). In this regard Bulgarian institutions deserve to be 
praised. The following analyses will try to follow the development of the pending cases 
before the CEU and to establish whether Bulgaria will continue to be among the few 
member states without a single sentencing judgment by the CEU on cases for breach 
of EU law.

3. Even though there is some fall during the reviewed period the activity of the Bulgarian 
judicial authorities remains relatively high as regards the submission of request for 
interpretation of the primary and secondary legislation of the EU. In terms of number 
of preliminary requests our country is followed by most new member states as well as 
some of the older member states such as France and Austria. From the viewpoint of 
the substantive scope of the preliminary requests it might be recommended to use this 
mechanism more actively not only regarding customs and tax matters but also when 
resolving other legal disputes in areas where EU law is applied.
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I. Significance of the Problem

he situation of the basic human rights is among the most impor-
tant indicators for the degree of development of a legal order, for 
its maturity and democracy. In this regard the judgments of the 

European Court of Human Rights provide sufficient orientation with 
reference to the problems in the legal systems of the countries which 
are parties to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECPHRFF). Therefore, at the very 
beginning of this survey in 2010 the practice of the Court in Stras-
bourg was adopted as a key indicator for monitoring the situation and 
development of the legal system in Bulgaria.

The 5 surveys so far analyzed the key trends related to the number 
of judgments of the ECHR against Bulgaria as well as the number of 
claims submitted to the Court by Bulgarian citizens. The data was re-
viewed in comparative manner as regards preceding periods and other 
countries. Key judgments of the Court adopted within the reviewed 
six-month period were presented briefly as well. Based on the per-
formed analysis some important conclusions and recommendations 
were made.

This issue of Legal Barometer focuses on the situation of the basic 
rights in Bulgaria through the prism of the practice of the ECHR. The 
reason for that is not only the confirmed conclusion that Bulgaria has 
serious problems in relation to breach of basic civil rights to be ana-
lyzed and discussed thoroughly. However, the bigger problem is the 
lack of sufficiently adequate and consistent state policy to result in 

Vii. Topic of the issue: 
practice of the ECHR  
and Situation of the basic 
Rights in bulgaria
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termination or at least future limitation of the established breaches 
of the rights.

The analysis of the actions of Bulgarian institutions as regards the 
judgments of the ECHR indicates that in Bulgaria there is still no cor-
rect understanding of the role and significance of the Court. State au-
thorities are not sufficiently aware of the importance of its judgments 
in view of the opportunity to use them as corrective of the Bulgarian 
legal system.

Often, they regard the Court in Strasbourg as an authority whose judg-
ments create problems in the country by prejudicing its image.5

This is why the key problem regarding the breach of rights remains at 
the background. It seems that there is no understanding of the fact 
that the implementation of the recommendations of the Court in Stras-
bourg is important not just for the improvement of statistics and the 
image but also because this would result in better protection of human 
rights and consequently in more democratic and fair legal order. In fact 
the manner in which the institutions approach the judgments of the 
ECHR and the problems indicated in them is indicative of their attitude 
towards the legal order in general.

The direction, scope and form of this survey do not allow us to offer ex-
haustive and thorough analysis of the practice of the ECHR. There are 
a number of specialized surveys of legal protection organizations and 
experts working in the area of human rights in that regard. This survey 
outlines the situation in general, the key trends and the basic prob-
lems in the practice of the ECHR. Thus, we present a summary view 
of the situation of Bulgarian judicial system through the prism of the 
judgments of the Court in Strasbourg. The key objective of this analy-
sis is to provoke critical discussion about the existing approach to the 
problems reviewed in the judgments of the ECHR and the general mea-
sures recommended by the Court. It is necessary to reconsider the at-
titude towards the matter of human rights. This is the only foundation 

5 For instance, in the reasons to the draft of the Act for Amendment and Supplementation of the Act for Execution 
of Sentences and Detention as regards the suspension of the performance of the requirement for minimum living 
area of 4 sq.m. per one prisoner there is a statement that “the increased number of  judgments will demand huge 
funds to pay compensations as well as cause negative effect on the authority of the country as EU member state.”
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for finding more effective mechanisms and for achieving considerable 
progress in the area of protection of human rights.

ІІ. Analysis of the Practice of the ECHR

2.1. Number of judgments against Bulgaria

To the end of 2012 the ECHR issued a total number of 501 judgments 
on cases against Bulgaria. In 453 of them the Court established at 
least one breach of the ECPHRFF and in 30 it did not establish any 
breach.6 Until 2010 there was a steady upward trend as regards the 
number of judgments – from 23 in 2005 to 81 in 2010 (Table 17). In 
2011 and 2012 there was some decrease in the number of judgments 
(64, respectively 62), nevertheless, this number remains relatively 
high in particular if we make comparison to other countries including 
such with larger territory and more population. (Germany, Spain)7 For 
2012 Bulgaria is ranked 6 regarding the issued judgments following 
Russia, Turkey, Romania, Poland and Ukraine. It takes the 10th posi-
tion in terms of total number of judgments issued by the ECHR until 
the end of 2011.

The decrease in the number of judgments in the last two years may 
be related to the priority policy8 adopted by the ECHR in the middle of 
2009 as well as to the increasing number of friendly settlements and 
unilateral declarations.

6 In the remaining judgments to 501 other judgments are included (according to statistics held by the Court ) – 
subsequent judgments whereby the claim is deemed grounded and/or a compensation is determined, judgments 
on preliminary objections, judgments about correction, judgments about lack of jurisdiction.
7 We should take into consideration that in some of the surveyed countries (Germany, Spain and Hungary) the 
smaller number of judgments is due also to existing internal legal mechanisms for protection of rights such as the 
institute of the individual constitutional claim.
8 According to this priority policy after their submission the claims are distributed in 7 categories according to 
their significance. They are no longer heard in the order of their submission but in the order of their priority. First 
the urgent claims are reviewed which raise life or health threatening issues by the claimant, claims related to 
structural problems affecting a rather large number of persons (so called “pilot” judgments), the claims raising 
issues of large public importance, etc. In the last categories fall all potentially well grounded claims regardless of 
the type of the claimed breach of the Convention, the claims with repetitive breaches, impermissible claims, etc. 
Over 70% of the Bulgarian claims are determined as falling into the last two categories.
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In 2012 there is a significant increase in the number of friendly settle-
ments and unilateral declarations (unilateral acknowledgement of the 
breach on behalf of the government and consent for payment of cer-
tain compensation). The friendly settlements are 85 in 2012 compared 
to 9 in 2011 and 17 in 2010 and the unilateral declarations are 28 in 
2012 against 5 in 2011 and 15 in 2010. Obviously the state prefers 
to acknowledge the breach and pay compensation to having a lawsuit 
which considering the steady practice of the ECHR it is sure to lose.

The increase of the number of friendly settlements is actually a posi-
tive fact. At the end of 2010 the executed friendly settlements had an 
average share of 8% of all judgments. In some countries these values 
are considerably higher – Portugal – 27%, Germany – 24%. For Bul-
garia the executed friendly settlements are below 1%. However, if the 
increase in the number of friendly settlements is not accompanied 
by taking general measures for overcoming the reasons for allowing 

Table 17

Source: http://www.echr.coe.int/echr/en/hudoc 

JUDGEMENTS OF THE ECHR

Year BULGARIA ROMANIA FINLAND HUNGARY GERMANY SPAIN
2012 64 79 5 26 22 10

July - December 
2012

35 34 2 18 6 5

January - June 
2012

29 45 3 8 16 5

2011 62 68 7 33 41 12
2010 81 143 17 21 36 13
2009 63 168 29 30 21 17
2008 59 199 9 44 10 3
2007 53 93 26 24 12 5
2006 45 73 17 32 10 5
2005 23 33 13 17 16 0
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breaches of the ECPHRFF, this is an indication for the powerlessness 
of the state to solve the accumulated problems.

2.2. Number of claims against Bulgaria

In the course of time the number of the claims against Bulgaria increas-
es steadily. Of 196 claims distributed among court panels in 1999 this 
number reached 1348 in 2010, i.e. the number of claims has increased 
almost 6 times for 10 years. It was at its highest in 2010 (1348) and fol-
lowing certain decrease in 2011 (1206 claims) in 2012 there is again a 
rise (1276 claims). In recent years Bulgaria invariably falls among the 10 
states with highest number of filed claims.

Bulgarian citizens remain among the most active in terms of number of 
filed claims as compared to the number of the population. In 2012 per 
10 000 people in Bulgaria there are 1.74 claims. By way of comparison, 
in Austria the claims are 0.45, in Denmark – 0.18, for Portugal – 0.21, for 
Germany – 0.64, for Italy – 0.53.

To the end of January 2013 the total number of pending claims before the 
ECHR against Bulgaria is 4171. Bulgaria ranks 7th in terms of number of 
pending claims distributed to panels, after Russia, Turkey, Italy, Ukraine, 
Serbia and Romania.

The constantly growing number of claims by Bulgarian citizens is due to 
several factors. First, it is a function of the incapability of the national au-
thorities to provide the necessary legal protection and as a result the sub-
sidiary protection of the ECHR is included increasingly often. Second, the 
numerous sentences of the Bulgarian state for many breaches and the ac-
cumulated extensive practice of the ECHR gives confidence to Bulgarian 
citizens that in Strasbourg they could find adequate protection. The grow-
ing activity before the ECHR is an indication of the growing self-confidence 
and legal culture of Bulgarian citizens. In this regard several leading le-
gal protection organizations in Bulgaria have significant contribution and 
with their exceptional activity they have acquired extensive experience in 
cases before the ECHR. The high number of claims indicates that the op-
portunities for protection of rights available in Bulgaria are not sufficient.
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In 2012 there is a significant rise in the number of claims which were 
deemed impermissible – 1425. By way of comparison during the preced-
ing two years they were as follows: - 2010 – 525 claims and 2011 – 543 
claims.

It should be taken into account that in terms of the number of impermis-
sible claims Bulgaria ranks relatively well as regards the average values. 
93% of the Bulgarian claims were announced as impermissible compared 
to 96% impermissible claims for all countries on average.

The reasons for announcing the claims as impermissible are arranges as 
follows: lack of grounds for the complaint (64%), non-observation of the 
6-month period (14.8%), complaints by fourth instance nature (13.6%), 
going out of the scope of the ECPHRFF (5.7%) and availability of internal 
legal means for protection (1.6%)9

9 See Margaritova, S. Analysis of the statistical data regarding the movement of Bulgarian claims before the 
European Court of Human Rights, Lawyer Review, 2012, No. 7
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95% of the permitted claims against Bulgaria are grounded which is 
close to the average value for all countries (94%). Among the countries 
with lower percentage of grounded claims are Spain (66%) and Germa-
ny (76%). Ukraine (99.5%), Turkey, Italy, Hungary (98%) and Romania 
(97%) have higher percentage of grounded claims. The relatively low 
number of grounded claims in countries such as Spain and Germany 
may be partially explained by the existence of internal mechanisms for 
protection which is why very often rather extravagant claims reach the 
Court in Strasbourg10. Among the countries with the highest number of 
grounded claims are those which have a system problem resulting in 
many repetitive breaches. In some countries 100% of the claims are 
grounded (Monte Negro, Lichtenstein, Monaco) and this is related to 
the rather low absolute values of the number of filed claims.

2.3. Main breaches by Bulgaria

The data about the judgments issued against Bulgaria since it joined 
the ECPHRFF indicates that the largest share is that of the judgments 
establishing breaches related to the right of freedom and security – 
31%. They are followed by the judgments establishing breaches in the 
duration of procedures – 20%; the judgments establishing breaches 
related to the right to effective means of protection – 14% and the 
judgments establishing breaches related to inhuman or humiliating 
treatment – 8% (Fig. 11). The average values for all countries are as 
follows: duration of procedures – 26%, right to fair trial – 20%, right to 
freedom and security – 11%. Individual countries indicate various de-
viations from the typical picture of breaches. For instance, the breach 
of the reasonable term is most often established in Hungary (82%), 
Italy (57%), Germany (51%), Portugal (51%) and Greece (48%). The 
breaches of the right to fair trial (other than extreme duration) most 
often occur in Spain (47%), Ukraine (33%) and Turkey (21%). For Roma-
nia the most serious problem is the problem of breaches in the right of 
ownership (38%). The relatively higher diversity in breaches made by 
Bulgaria does not allow outlining clearly one or two key problems which 
could mean that there are serious problems in all elements of the legal 

10  For example, the Court rejected the complaint on the case Schubing vs. Germany where the claimant is suing 
the state for the penalty for incest imposed on him.
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right of freedom and security (Article 5), in 179 – in the duration of the 
procedures (Article 6), in 125 – of the right to effective means of protec-
tion (Article 13) and in 46 – of the ban on inhuman or humiliating treat-
ment (Article 3)11

11 The number of judgments on the separate breaches exceeds the total number of judgments against Bulgaria 
since often one judgment establishes a breach of more than one text of the ECPHRFF.

system, that the legal order is “sick” in general.

In absolute values out of a total number of 453 judgments against Bul-
garia (to the end of 2012) in 214 there is an established breach of the 

Figure 11

Source: www.echr.coe.int/echr/en/hudoc
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2.4. Pilot judgments against Bulgaria

In May 2011 the ECHR issued the first two pilot judgments against 
Bulgaria12. In this procedure, which was used for the first time in 2004, 
upon hearing a specific case the Court on the basis of its practice 
establishes the existence of structural or system problem and gives 
recommendations to the country to undertake measures in order to 
deal with the problem within a certain period.

With its two pilot judgments issued against Bulgaria (on the case Fin-
ger vs. Bulgaria – the area of civil litigation and on the joint cases 
Dimitrov vs. Bulgaria and Hamanov vs. Bulgaria – in the area of penal 
procedure) the ECHR found a system problem related to the slow ju-
risdiction (breach of Article 6 of the ECPHRFF) as well as lack of effec-
tive legal means for protection against this breach (Article 13 of the 
ECPHRFF).

With the stated pilot judgments the Court provides a term of 12 months 
as of coming into effect of the judgments (they come into effect within 
3 months of their renewal, i.e. in August 2011) within which the Bul-
garian state shall take measures against slow jurisdiction as well as 
to establish a compensation mechanism for compensating those who 
have suffered from unreasonably long procedures. This mechanism 
shall be effective which according to the Court means to comply with 
the principles of receiving compensation effective within the proce-
dure developing before it.

The ECHR deviates from its common practice – usually following the 
adoption of pilot judgment the Court suspends the review of claims as 
there is a presumption that the national system will manage to deal 
with the existing irregularities in its legal system. In the case with the 
pilot judgments against Bulgaria the ECHR continues to review claims 
containing complaints about breaches of Article 6 and Article 13 of 
the ECPHRFF.

In execution of the issued pilot judgments the Bulgarian state took the 
following legislative measures:

12 The pilot judgments were presented in issue 3 of Legal Barometer.
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 In June 2012 the National Assembly adopted amendments to the 
Judicial Power Act (JPA) providing for administrative procedure for re-
viewing applications by citizens and legal entities regarding instances 
of slow jurisdiction. This procedure is only applicable to cases where the 
procedure has been completed (civil, administrative or penal). It is initi-
ated by filing an application before the Minister of Justice through the 
Inspection with the Supreme Judicial Council within 6 months of termina-
tion of the procedure. The inspection is performed by an inspector and 
two experts from the specialized unit of the Inspection. The panel pre-
pares a protocol of findings within 4 months of filing the application. The 
procedure closes with an act of the Minister of Justice which has to be 
issued within 6 months of submission of the application. The Minister 
may overrule the application as groundless or stipulate compensation 
and propose a settlement. The maximum amount of the compensation to 
be received as a result of this procedure is BGN 10 000. The new rules 
come into effect in October 2012.

 In December 2012 amendments were adopted to the Liability of the 
State and the Municipalities for Damages Act (LSMDA) which regulates a 
court procedure for seeking liability from the state for damages inflicted 
upon citizens and legal entities as a result of a breach of the right to re-
view and rule on a case within a reasonable term under Article 6 of the 
ECPHRFF. The act allows the option of raising a claim to pending proce-
dures. The raising of claim before Court to closed cases is possible only 
after the administrative procedure under the JPA has been exhausted and 
no settlement has been reached. There are prescribed criteria to be taken 
into consideration by the Court in its decision upon assessment of the li-
ability for delay of a procedure – the total duration and the subject of the 
procedure, its physical and legal complexity, the conduct of the parties 
and of their procedural or legal representatives, the conduct of the other 
participants in the procedure and of the competent authorities, as well as 
other factors which matter for the correct resolution of the dispute.

The indicated amendments to the legislation should be assessed as a 
positive step as far as they regulate an internal mechanism to review 
claims against slow jurisdiction.

The adopted rules raise several questions in relation to existing lack 
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of clarity and gaps in the regulation which may lead to incorrect or 
contradictory application of the law13 and to insufficient effectiveness of 
national mechanism.

The JPA does not provide for any criteria to be used by the panel of 
one inspector and two experts and the Minister of Justice. As regards 
the court such criteria were implemented in the LSMDA. Therefore, the 
administrative authorities possess considerably larger freedom and this 
hides a risk of random and inconsistent application of the law. Another 
disadvantage of the regulation in the JPA is the lack of terms for payment 
of the compensation.

The provisions of the LSMDA also have some deficiencies. The legislator 
has not implemented the refutable presumption adopted in the practice 
of the ECHR that in order to establish non-material damages it is sufficient 
to establish the breached right. A practical problem with claims for slow 
jurisdiction in pending procedures may create lack of opportunity for the 
materials to the respective case to be submitted to the court reviewing 
the compensation claim and as a result the court will not be able to judge 
on the grounds of the claim. It might be expected that the ill understood 
professional solidarity among the magistrates will pose difficulties to the 
application of the law. The lack of provision of short terms for reviewing 
these claims may also be a problem. This does not exclude the paradox 
of slow jurisdiction on claims for slow jurisdiction. The lack of orientation 
point for determination of fair compensation may result in determination 
of symbolic compensations by the courts and as a result dissatisfied 
citizens will again have a good reason to refer to the ECHR.14

We need to remind that the pilot judgments oblige the Bulgarian state to 
undertake effective actions to accelerate civil, administrative and penal 
procedure. The key problem is the acceleration of the litigation. Therefore, 
it is necessary to influence the reasons for delay of the cases and not just 
pay compensations under the national procedure.

13 See Nedeva, E. Laws written in a hurry create only chaos, Legal World, 3 August 2012.
14This problem was observed in Italy and Poland after the implementation of internal mechanism for compensation 
of those who have suffered from slow jurisdiction.
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2.5. Typical instances of breaches of the ECPHRFF by Bulgaria

2.5.1. Breaches of Article 3 of the Convention (ban on inhuman or humili-
ating treatment)

The large number of judgments of the Court in this group is related to the 
events of police violence and the bad conditions in Bulgarian prisons and 
in trial detention.

In the period between 1998 and 2010 the ECHR issued 27 judgments 
against Bulgaria for police violence, i.e. more than 2 judgments per year 
on average. With the exception of two cases where due to lack of sufficient 
evidence it was not established that there was police violence and 1 case 
where the Court did not consider violence to be serious enough, Bulgaria 
was sentenced under all other cases both due to inflicted violence and its 
ineffective investigation and the resulting inadequate protection of the 
victims. The awarded compensations are in the amount of approximately 
BGN 906 00015. In 16 cases there was established inhuman or humiliating 
treatment.

The adopted amendments to the Ministry of Interior Act in June 2012 
in relation to the more precise (mostly from a linguistic perspective) 
regulation of the standard “absolute necessity” when force is used 
are insufficient. It is necessary to additionally specify the contents of 
the standard and to enhance the training of police officers in relation 
to their application.16 A more serious problem remains the ineffective 
investigation of the cases of police violence and this regard no progress 
has been achieved.17

The congestion and the bad living conditions at the places for incarceration 
are often a reason to sentence Bulgaria for inhuman or humiliating 
treatment. Our country is in one of the leading positions in Europe in 
terms of congestion in the places for incarceration. According to data of 
the Ministry of Justice in 2010 the number of prisoners in the places for 

15 The data is from analysis by the Bulgarian Helsinki Committee.
16 The ASA of the MIA of June 2012 is subject of the analysis in issue 5 of the Legal Barometer.
17 In many instances upon filing a complaint about police violence the prosecution immediately initiates a case for 
slander or initiates penal prosecution of the claimant for another crime – insult, theft, etc. (see the cases Assenov 
et al. vs. Bulgaria, Toteva vs. Bulgaria, etc.).



79

incarceration per 100 000 people of the population was 119.1 and if we 
add to them the defendants and people undergoing trials, their number 
reaches 130.8.

By way of comparison the average value of this coefficient among all 
European countries in 2008 is 109.2318. We are still far from achieving 
the European standard for minimum living area of one prisoner 
provided for under Bulgarian law – 4 sq.m.19 In some prisons and the 
trial detention the living area per prisoner is less than 2 sq.m. and 
even below 1 sq.m.20 As stated by the Committee for abolishment of 
tortures and inhuman or humiliating treatment or punishment this 
actually represents inhuman and humiliating treatment. With the 
argument that there are no funds, the demand to provide a minimum 
living area of 4 sq.m. per one prison was postponed for 2019. It may be 
expected that during this period new judgment will be issued against 
Bulgaria21. The solving of the problem with congestion in prisons in 
Bulgaria means undertaking a serious of measures – re-evaluation 
of the use of the punishment “imprisonment”, serious investments 
in the modernization of the building fund, strong programmes for re-
socialization of the prisoners, etc.

A serious problem established in the practice of the Court is the 
extremely formal approach of Bulgarian courts to the cases initiated 
before them for bad living conditions in prisons. It is common practice 
the claims under the LSMDA to be formally qualified as claims under 
Article 45 of the Obligations and Contracts Act where in addition to 
the collection of state fees the courts require proof of specific unlawful 
actions of particular officials. Often the courts reject the claims with 

18 The data is from the Report “Penitentiary Policy and System in the Republic of Bulgaria” presented by the Center 
for the Study of Democracy in 2011.
19 See Recommendation No.(2006)2 of the Committee of the Ministers of the EU member states regarding 
European rules for prisons and Recommendation № R (99) 22 of the Committee of the Ministers regarding 
congestion in prisons.
20 Inspection of the Committee for abolishment of tortures and inhuman and humiliating treatment or punishment 
with the Council of Europe in the prisons of Varna and Burgas in May 2012 found that the number of prisoners in 
the closed part of the Burgas prison is 940 upon official capacity of 371 spaces.
21 In January 2013 the ECHR issued a pilot judgment against Italy (on the case Toregiani et al. vs. Italy) where it 
established the existence of a structural problem related to the congestion in Italian prisons. In particular the 
prisoners under this case have complained that there are 3 sq.m. living area per prisoner where the minimum 
European standard is 4 sq.m.
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the reason that claimant has not proved the claimed immaterial 
damages.22

That is why most judgments establishing breach of the ban on inhuman or 
humiliating treatment also establish breach of the right to effective legal 
means of protection.

2.5.2. Breaches of Article 5 of the Convention (right to freedom and se-
curity)

Most common cases here are for unlawful or excessive detention. There 
are problems both during detention by the authorities of the Ministry of 
Interior and upon imposing detention “taking in custody”. In general the 
law enforcement authorities in Bulgaria easily proceed to detention even 
only with the purpose of repression or to gather evidence to substantiate 
the accusation.23

In a number of its judgments the Court establishes deficiencies in the 
legislative framework and enforcement of law related to the imposition 
of detention measure “taking into custody” in the course of penal 
procedure which allows relying only on the seriousness of the accusation 
and disregard of the estimation of the grounds for suspicions which have 
resulted in arrest and of the legitimacy of the objective pursued with 
putting into custody.24

In most cases Bulgaria was sentenced due to the impermissibly long 
period of preliminary detention25. The ECHR consistently develops in its 
practice the concept that the act of detention itself may be considered a 
breach of the presumption of innocence. Frequently, the Court establishes 
that the law enforcement authorities here are idle while the persons are 
under arrest and sometimes they do not even think it is necessary to 
prove that there is threat of absconding or obstruction of justice and the 
persons have remained arrested for years.

22 See, e.g. the case Shahanov vs Bulgaria.
23 Considering the bad conditions in prisons and places for detention in Bulgaria the statements that continuous 
detention is used as “extraprocedural tool for procedural duress”.
24 See e.g., cases Belchev vs. Bulgaria, Kolev vs. Bulgaria, Atanasov vs. Bulgaria, Kanzhov vs Bulgaria, Hristov vs 
Bulgaria.
25 See, e.g., cases Kehayov vs Bulgaria, Bochev vs. Bulgaria, Mitev vs. Bulgaria
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The outlined problems raise in particular the matters of providing 
opportunities for judicial control over the acts and omissions of the 
prosecution. It is necessary to introduce clear criteria, procedures and 
terms within which the prosecuting authorities must pass a statement 
and where liability must be provided for upon failure to observe those. 
Otherwise, the statements that in Bulgaria everyone is guilty until proven 
innocent will continue to have grounds.26

Following the revocation of chapter 26 of the Penal Procedure Code 
(providing for the opportunity to terminate the cases upon certain 
duration of pre-trial investigation) in practice there is no effective means 
to exclude the opportunity for the existence of the figure of the “permanent 
defendant”.

In view of the practice of the ECHR the publicly promoted ideas of ar-
ranging instances of obligatory detention sound even less substantial. 
The Court has emphasized on numerous occasions that each system of 
obligatory detention is incompatible with the ECPHRFF.27

The ECHR continues to establish unsatisfactory and formal judicial control 
over the detention measure “taking in custody” (the institute of habeas 
corpus). The Court emphasizes that often the burden of proof seems to 
be reversed – instead of having the authorities of pre-trial procedure to 
prove the necessity to continue the detention, the persons under arrest 
have to prove the necessity that they have to be released.28 The review of 
the lawfulness of detention does not always comply with the requirement 
for speed.29

The judgments of the ECHR regarding ungrounded and excessive detention 
indicate that the law enforcement authorities do not understand the 
significance of the right to freedom as basic value whose restriction only 
when this is actually necessary for achieving the objectives of justice.

26 АLawyers working in the area of human rights present cases when unlawful and ungrounded detention was 
followed by “light” judgments to justify the arrest and thus to avoid liability under the LSMDA. 
27 See the cases Mihov vs. Bulgaria, Yankov vs.Bulgaria, Mitev vs. Bulgaria in which the Court has announced as 
contradictory to the ECPHRFF cases of obligatory detention provided for under Bulgarian law.
28 See cases Malechkov vs. Bulgaria, Danov vs. Bulgaria, Nikolov vs. Bulgaria, Mihov vs. Bulgaria.
29 See cases Kolev vs. Bulgaria, Kostadinov vs. Bulgaria.
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2.5.3. Breaches of Article 6 of the Convention (right to fair trial within 
reasonable term)

In a number of judgments (more than 1/3 of the total number of judgments 
against Bulgaria) the ECHR establishes a breach of the right to fair trial 
within reasonable term. The slow administration of justice is one of the 
most frequent complaints in Bulgarian claims. It became the reason for 
issuing the first pilot judgments against Bulgaria.

In its judgments the Court indicates that the guarantee for reasonable 
term is not only an obligation of the courts. The legislative and executive 
powers have their responsibilities regarding the provision of necessary 
conditions and resources.

It is very important to follow judgments establishing slow administration 
of justice as they allow us to analyze the reasons which have led to delay 
in the cases and to undertake purposeful measures for acceleration 
of the civil, administrative and penal procedure on this basis. Some of 
the main reasons are given in the two pilot judgments against Bulgaria, 
namely: incorrect legal qualification of the dispute; ungrounded return 
of the case to the stage of pre-trial procedure; delay of the experts; 
slow exchange of information between the institutions, etc. There is a 
proposed critical review of the means for overcoming the problem which 
exist in Bulgaria and which the Court considers insufficiently effective. 
It is becoming increasing necessary for the Supreme Judicial Council to 
prepare a thorough and exhaustive analysis of the reasons for delay of the 
cases and for the workload of the magistrates.

The slow administration of justice is equal to lack of justice, therefore, in 
many instances in addition to establishing a breach of Article 5 the ECHR 
also establishes a breach of Article 13 of the ECPHRFF – lack of effective 
means of legal protection.

ІІІ. Approach to the judgments of the ECHR and the problems stated 
in them

It may be claimed that with minor exceptions the actions of the Bulgar-
ian state as regards the sentences of the ECHR have been developing 
on a principally wrong foundation which hinders the steady progress as 
regards overcoming the problems established by the Court (Figure 12). 
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In fact, as the Legal Barometer has stated on many occasions, this ap-
proach is observed regarding the problems of legal order in general. We 
may provide many examples which illustrate the lack of adequate attitude 
towards the matters of the legal order and in particular the problems of 
Bulgarian jurisdiction highlighted in the practice of the ECHR.

Figure 12
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3.1. The institutions and their representatives continue to demonstrate 
lack of knowledge and lack of understanding of the judgments of the 
ECHR or neglect of their significance.

An example of that are the public statements by politicians and magistrates 
on matters related to guilt prior to the issuing of final sentence. The Court 
in Strasbourg has stated on numerous occasions that such statements 
contradict the presumption of innocence30. Not only does not the legislator 
adopt amendments to the effective provisions for complying with the 
judgments of the ECHR but it also adopts new acts which are in open 

30 See cases Petkov vs. Bulgaria, Garlitsky vs Poland.
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contradiction to the ECPHRFF31.

A good number of Bulgarian magistrates continue to disregard the legal 
power of the ECPHRFF and are not inclined to apply directly the Convention 
and the judgments of the ECHR upon the existence of provisions in 
Bulgarian legislation which contradict them32.

In this regard the proposed division of the decisions of the courts 
presented in a report by the Chairperson of the Plovdiv Court of Appeal 
to the Supreme Judicial Council in December 2012 is very indicative. It 
differentiates between court decisions which breach Bulgarian law and 
the ECPHRFF and court decisions in compliance with national law but 
in contradiction to the Convention. The ECPHRFF meets the conditions 
under Article 5, Para 4 of the Constitution and it is part of the internal 
law with priority over those provisions of internal law which contradict it, 
therefore, such differentiation is inappropriate, to say the least.

The obligation to submit an annual report about implementation of the 
judgments of the ECHR to the National Assembly is a positive step33. This 
will raise the awareness of the institutions and it may serve as additional 
means to put pressure for solving the problems established in the 
practice of the Court in Strasbourg. It is worth considering the option for 

31 Still, regardless of the many judgments of the ECHR containing particular criticism and recommendations the 
Special Intelligence Means Act does not contain the necessary guarantees for protection of the inviolability of the 
individual. See cases Hadjiev vs. Bulgaria, Association for European Integration and Human Rights and Ekimjiev 
vs Bulgaria.

In 2010 amendments were made to the Civil Procedure Code (Article 519 and Article 520) whereby the ban 
on enforcement of monetary receivables was extended – not only as regards the state but also as regards 
the municipalities. Consequently, the Constitutional Court (DCC No. 15/2010) announced the amendment as 
anti-constitutional but the lack of option for enforcement against the state was preserved. The decision of the 
Constitutional Court may be criticized in two aspects – the lack of permission of the request of the Ombudsman 
regarding incompliance of the CPC with international treaties (as he was supposed to request assessment of laws 
only through Constitution) and in terms of the practice of the ECHR (Mancheva vs. Bulgaria, Angelov vs. Bulgaria, 
etc.) according to which there cannot be fair trial without guarantees for implementation of the court decisions 
and the established privilege of the state contradicts this idea.

The Act for Confiscation in favour of the State of illegally acquired property also raises serious questions as 
regards its compliance with the practice of the Court in Strasbourg. From that perspective the determination of 
the procedure in DCC No. 13/2012 as civil is quite disputable.
32 According to research by Foundation for the Development of Justice, 12.5% of the magistrates never apply 
directly the judgments of the ECHR, 3.4% avoid doing it directly and 52.6% would apply them but only upon the 
existence of established judicial practice. 58.3% of the interviewed magistrates would apply the judgments of the 
ECHR as this follows from Article 5, Para 4 of the Constitution; 22.6% would apply them if they provide them with 
arguments in support of the thesis they wish to be underlying the respective act. For 4.3% the direct application 
of the judgments of the ECHR results from its capacity as court of authority and 4% would apply its judgments 
directly as this is fair. A more detailed analysis of this data see Belov, M. The Sources of Law in Action – Justice 
between Positivism and Realism, Contemporary Law, 2012, No. 4.
33 Decisions of the National Assembly dated 21 September 2012. 
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introducing assessment of the compliance of the submitted draft acts 
with the ECPHRFF34.

3.2. Regardless of the extensive practice of the Court, the problems are 
still not named clearly or the reasons which lead to them are not analyzed 
correctly. For instance, this goes for the problem of police violence. 
Despite the numerous sentences the Bulgarian state refuses to admit 
that this problem exists and it does not take measures for more effective 
investigation of these cases.

3.3. That is why the measures taken are often characterized by:

 Formal Approach – in order to demonstrate will for dealing with the 
problems laws and/or programme documents are adopted and regarded 
as progress but often they remain just in the area of good intentions as 
they are not implemented in the long run. Thus, in 2009 the National As-
sembly adopted the Law on Execution of Sentences and Detention, which 
provides that the minimum living area per prisoner may not be less than 
4 sq.m. The Act provides for the provision to come into effect within 3 
years of the adoption of a programme for improvement of conditions in 
prisons. The Council of Ministers adopted such programme (2010), as 
well as an Action Plan for the implementation of the programme (2011 – 
2013). There are provided terms, responsible institutions and funds for 
the implementation of the envisaged measures. The stipulated undertak-
ings are not being performed.

 Inconsiderate and rush decisions, fragmentary actions without making 
through analysis of the reasons causing a problem, taking occasional and 
uncoordinated actions which often result in new problems. This approach 
is very typical of the work of the legislative authority and to a large ex-
tent it is generated by the Council of Ministers and the Ministers. The 
establishment of the specialized penal court is a good confirmation of 
this thesis. The leading ideas are related to the increase of the speed of 
the cases against organized crime and the closer specialization of the 
magistrates working in the new structure. The expected results will be dif-

34 In Resolution of 1823 (2011): “National Parliaments – guarantors of human rights in Europe” The Parliamentary 
Assembly of the Council of Europe recommends to the countries to adopt a complex of measures to ensure the 
compliance of the legislation and the administrative practices with the international legal protection standards, 
including procedures for parliamentary control and monitoring of the implementation of the judgments of the 
ECHR.
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ficult to achieve as this decision was made without completing a thorough 
analysis of the problems of penal jurisdiction.

 Alternating between different solutions – frequently within several years 
different decisions are adopted. For instance, the Penal Procedure Code 
adopted in 2005 (effective since 2006) provides for the opportunity to 
terminate a case after the expiry of a certain term when the case is still 
in the pre-trial stage (1, respectively 2 years for grave crimes). The defen-
dant may request that his case is heard by the court and if the prosecutor 
does not react within 2 months, the court has to terminate the procedure 
(chapter 26, Article 368 and 369 of the Penal Procedure Code). In 2010 
this option was removed in order to guarantee the performance of the 
constitutional obligation of the prosecution to accuse the persons who 
have committed a crime with the prescription term as well in order to se-
cure the right of the victim to receive justice35. Recently there have been 
more and more supporters of the restoration of this option as effective 
stimulus for the prompt completion of the pre-trial procedure36

 Limitation of damages – in recent years the policy of the Bulgarian state 
regarding the sentences in Strasbourg to a large extent amounts to at-
tempts to limit the expenses of the state. Indicative of this trend is the 
rising number of friendly settlements and unilateral declarations whereby 
the state acknowledges the breach and agrees to pay compensation and 
this lowers the expenses for conducting the trial to be paid by if it loses 
the cases.

3.4. The state is not insistent and consistent in the implementation of 
the measures taken by it. The example of the undertaking to improve the 
living conditions in prisons speaks for itself. Often, instead of working 
to solve the problem its solution is postponed in time. Thus, the amend-
ments to the Law on Execution of Sentences and Detention the imple-
mentation of the requirement to provide minimum living area of 4 sq.m. 
per one prisoner was postponed for 2019. One of the reasons is that 
upon failure to fulfill this requirement within the initially provided term 
(2013) the judgments against Bulgaria will increase several times. This 

35 The revocation of chapter 26 is commented in the two pilot judgments against Bulgaria and is subject to review 
by the Constitutional Court in decision No. 10 of 2010.
36 According to some surveys the average duration of review of the cases is 841 days where for 535 days the case 
is at the pre-trial stage.
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demonstrates again lack of understanding and lack of judgment on the 
significance of the judgments of the ECHR. Sentences were issued for 
breach of the rights guaranteed by the ECPHRFF, one of which is the ban 
on inhuman or humiliating treatment. The congestion in prisons and the 
bad living conditions will continue to be preconditions for breach of this 
ban and will provide grounds for future sentences. It is high time we real-
ized that the postponement of the problem does not solve the problem 
but makes it even more serious and complex.

3.5. A recurrent problem in Bulgaria is the lack of liability on behalf of the 
competent institutions combined with their inclination to transfer the li-
ability among themselves. In this context it is worth discussing the oppor-
tunity to create rules for imposing legal liability (material, disciplinary) to 
the respective institutions and officials who have breached the ECPHRFF. 
Otherwise, in practice the liability is undertaken by each Bulgarian citizen 
– tax payer, who will have to cover the compensations paid by the Bulgar-
ian state.37

As it becomes evident from the stated facts, Bulgaria implements the 
judgments of the ECHR by paying the awarded compensations.38 As regards 
the general measures prescribed by the Court, the actions of the state are 
slow, hesitant and unconvincing. The reasons why those measures are 
not fulfilled are subject to separate analysis.39 The failure to implement 
the judgments of the ECHR is a reason to be under “serious scrutiny” by 
the Council of Europe. According to the number of cases reported by the 
Committee of Ministers as deserving special attention Bulgaria ranks 3rd 
(9%) after Turkey (13%) and Russia (12%). Judgments which establish 
recurrent breaches fall under special monitoring. Bulgaria is monitored 
under 3 main groups of cases: slow jurisdiction, police violence, breach of 
the right to respect family life upon expulsion of foreign citizens.

37 According to information published in the press in the period 2000 – 2011 the compensations paid to cases 
lost by the state before the Court in Strasbourg amount to BGN 10.3 million or BGN 1 million on average per year. 
While in 2000 the amount was BGN 40 000 in 2009 the government paid BGN 3.375 million.
38 The report of the Committee of the Ministers of the Council of Europe regarding the monitoring of the 
implementation of the judgments of the ECHR published in 2012 establishes events of delay in the payment of 
awarded compensations by Bulgaria, where according to the number of delayed compensations we rank 6th after 
Turkey, Poland, Russia, Ukraine and Italy.
39 Among them fall the political unacceptability of some measures; the opportunity for them to threaten the 
powers of institutions, their contradiction to deeply ingrained public perceptions, etc. See the report “Increase of 
the role of the European Court of Human Rights in Bulgaria: recommendations for change of the existing policies” 
of the Center for Liberal Strategies published in 2009.
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The conducted analysis demonstrates the clear necessity to change the 
approach of the Bulgarian state as regards the problems established in 
the judgments of the ECHR. We need more decisiveness and consistency 
when defending basic human rights. The majority of the problems have 
systemic nature; therefore, the efforts for their overcoming suppose 
a complex approach and interaction. We should use more actively the 
experience of the organizations for legal protection and the leading 
specialists in the area of human rights. It is about time to unify and 
multiply the efforts directed towards the achievement of the meaningful 
purpose – better administration of justice and better protection of basic 
human rights and freedoms.
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Viii. Social Survey

he study of public opinion is conducted by the Institute of Social 
Surveys and Marketing MBMD in the period 16 – 19 February 
2013. The extract includes 1002 citizens of the country of legal age 

determined by two-degree random quota extract according to the 
indicators of sex, age, education and type of populated area. The used 
method for registration of the information is a direct standardized 
interview in the homes of the respondents.

1. HOW WOULD YOU EVALUATE THE BULGARIAN LEGISLATION IN 
GENERAL?(Only 1 answer was given)

%

2010 2011
Febr. 
2012

Sept.
2012

Febr.
2013

Average grade 3.17 3.11 3.08 3.3 3.02

No answer 5.6 8.2 8.7 4.2 1.4

2 Weak 23.1 28.6 24.9 29.0 29.1

3 Average 39.4 31.1 37.9 38.8 42.7

4 Good 26.3 26.5 25.2 24.4 23.4

5 Very good 4.4 5.0 2.8 3.4 2.8

6 Excellent 1.3 0.6 0.5 0.2 0.7
2. IN YOUR OPINION, WHAT ARE THE MAIN WEAKNESSES OF THE 
BULGARIAN LEGISLATION? (Up to 3 answers were given) 2010 2011

Febr. 
2012

Sept.
2012

Febr.
2013

No answer 6.6 5.8 7.9 7.4 6.1

It often changes 50.0 34.2 40.0 39.5 36.3

It is very disorderly – many acts, regulations, ordinances 40.0 30.5 41.5 39.5 35.8

The acts are unclear, one has to be an expert to understand them 47.7 43.0 48.9 41.9 42.4

It does not comply to a sufficient extent with the European legislation 17.6 22.0 17.1 14.4 17.3

Laws are good but are not applied 43.2 47.6 48.8 54.4 47.2

Other 0.9 1.0 1.5 1.8 0.9
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3. WHICH IS THE INSTITUTION THAT HAS THE MAIN RESPONSIBILITY 
FOR THE PROBLEMS IN THE BULGARIAN LEGISLATION? (Only 1 answer 
was given)

2010 2011
Febr. 
2012

Sept.
2012

Febr.
2013

No answer 7.5 9.7 11.5 14.0 9.6

The National Assembly because it often changes the laws 41.4 36.5 27.0 24.4 34.5
The Council of Ministers because it adopts an unnecessary large num-
ber of regulations and ordinances 24.3 14.8 12.8 15.2 15.4

The court, because its resolutions are not objective 15.7 23.6 28.5 26.2 22.6

The police because it does not perform its functions well 2.2 4.6 6.3 5.4 4.4
The Prosecutor’s office because it does not prepare the accusations 
well 8.9 10.3 13.9 13.9 11.3

Other - 0.6 - 1.0 2.2

4. WHICH INSTITUTIONS WOULD YOU TURN TO IF YOUR RIGHTS HAVE BEEN 
VIOLATED? (Only 1 answer was given) 2010

Febr. 
2012

Sept.
2012

Febr.
2013

No answer 10.5 11.6 14.6 10.8

The National Assembly 4.5 0.8 1.8 2.8

The Court 39.6 30.6 21.9 29.9

The Police 33.5 24.7 24.8 21.1

The Prosecutor’s Office 20.1 8.6 6.0 8.0

The European Parliament 4.5 2.4 3.1 3.4

The European Court of Human Rights in Strasbourg 4.2 13.8 17.9 15.1

The Ombudsman 18.1 4.9 6.1 5.8

The Trade Unions 0.2 0.7 1.6 1.4

Other 0.1 1.9 2.1 1.6

5. ACCORDING TO YOU WHAT ARE THE MAIN REASONS FOR BREACHING THE LEGAL 
ORDER?(More than 1 answer was given)

Febr. 
2012

Sept.
2012

Febr.
2013

No answer 5.5 6.2 3.8

The unawareness of the acts and the other legal provisions 10.2 12.7 13.3

The frequent change in them 16.2 14.3 19.6
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The scattered and confusing legislation (many acts, rules and ordinances) 17.9 14.9 20.7

The unwillingness to observe the rules 22.7 30.6 24.3

The slow administrative and court procedures (one case may be heard for years) 27.0 23.0 24.2

Corruption 33.6 27.7 32.6

Other 0.7 1.8 0.7

6. IN THE EVENT OF BREACH OF YOUR RIGHTS WOULD YOU FILE A CLAIM WITH THE EUROPEAN 
COURT OF HUMAN RIGHTS IN STRASBOURG AND WHY? (Only one answer was given) 2010

Febr.
2013

No opinion 11.2 12.0

Yes, because I do not have adequate options for protection in Bulgaria 11.4 16.8

Yes, because I have high trust in its impartiality and competence 39.2 29.0

No, because I do not know how to 22.6 21.1

No, because it’s expensive 15.3 18.7

Other 0.4 2.4

7. ACCORDING TO YOU SHOULD THE CITIZENS BE ABLE TO SUBMIT COMPLAINTS TO THE 
CONSTITUTIONAL COURT IF THEIR CONSTITUTIONAL RIGHTS HAVE BEEN BREACHED? (Only 
one answer was given)

2010
Febr.
2013

No opinion 10.2 25.1

Yes 84.8 60.2

No 5.0 14.7

8. ACCORDING TO YOU, SHOULD PERSONS WHO HAVE BEEN SENTENCED AT FIRST INSTANCE BE 
UNDER ARREST UNTIL THE FINAL SENTENCE IS ISSUED? (Only one answer was given)

Febr.
2013

No opinion 15.8

Definitely yes 38.2

Rather  yes 32.0

Rather no 11.2

Definitely no 2.8
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9.  PLEASE EXPLAIN UNDER WHAT CIRCUMSTANCES YOU WOULD SUPPPORT PUTTING PERSONS 
SENTENCED AT FIRST INSTANCE AT ARREST UNTIL THE FINAL SENTENCE IS ISSUED (Only 1 answer 
was given)

Febr.
2013

No opinion 18.8

I would support it always, under all circumstances 33.0

I would support it only in cases of severe crimes 44.8

I would support it if it is not costly 3.4

10. WOULD YOU EXPLAIN WHY DO/DON’T YOU SUPPORT PUTTING PERSONS SENTENCED AT FIRST 
INSTANCE AT ARREST UNTIL THE FINAL SENTENCE IS ISSUED (Only 1 answer was given)

Febr.
2013

No opinion 14.7

I don’t support because this measure is too severe and the person under trial may be innocent 6.9
I don’t support because the court can best judge where and when to impose such measure on every 
single case 6.4

I don’t support because Bulgaria risks being sentenced in Strasbourg and paying damages for breach 
of human rights 2.6

I support because if the person is sentenced at first instance they are more probably guilty 18.8

I support because the life and health of the person on trial will be better protected in this way 10.5

I support this will prevent the person on trial from committing another crime or hide 38.7

Other 1.4

11.ACCORDING TO YOU HOW LONEG SHOULD REASONABLY LAST A CRIMINAL CASE FROM THE 
INDICTMENT TO THE ENACTM,ENT OF THE FINAL SENTENCE? (Only 1 answer was given)

Febr.
2013

No opinion 12.1

No longer than 6 months 45.4

No longer than 1 year 23.5

No longer than 2 years 3.6

No longer than 3 years 0.1

No longer than 5 years 0.1

As needed 15.2



93

Notes
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